The Tension
between
Creating and

Distributing Value

Jim West needs to find an apart-
ment. After visiting several places and finding nothing he likes, he stum-
bles across an ad in his local paper that looks enticing. One walk-
through with the listing agent convinces him: this is the place. Although
the $1,200 rent is more than he had hoped to pay, the apartment’s high
ceilings and cozy fireplace make him believe he could feel at home here.
Jim arranges to meet with the owner of the condominium, Sara Grier.
Jim learns that Sara is moving to France for a year to teach at a French
business school. As they discuss various details in the lease, Jim wonders
whether Sara intends to leave any of her furniture. He has some fur-
niture of his own, but he doesn’t have a bedroom set, a desk, or lamps
and rugs. Politely, Jim inquires whether Sara plans to store her beauti-
ful antique bed and dresser or whether she will be taking the furniture
with her.

SARA: I'm not sure. But my agent told me I could rent the apartment
fully furnished for about $1,700 a month.
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JiM: Whew. That would be way more than I could afford. %I,ZOO ;sfglr-a
ready a stretch. But it sure would be great not to have Fo .SFr'c)Il'ldng o
bed somewhere. And your fireplace andirons are feall} nice; I'd ra e
not have to buy stuff like that. So if you're just going to end up paying
store those things . . .

SARA: I suppose I could leave some of the furniture. For a price.

THE GOAL: CREATING VALUE THROUGH PROBLEM-
SOLVING NEGOTIATION
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ture and Jim pays her something extra per month to use it, each side is
better off. '

Jim and Sara are both able negotiators, and they expect that their ne-
gotiation might present value-creating opportunities. So they search for
these opportunities during their discussion:

1M: OK, it makes sense that if you leave your furniture, I’ll compensate
you somehow. But before we get to that, let’s talk seriously about what
would work for each of us here. I'll be up front—I could really use all
the furniture in your bedroom, and it would be nice to have the desk as
well. What are your thoughts on leaving the furniture or taking it?
SARA: | haven’t figured all that out yet. I'm really pretty flexible. I was go-
ing to store some of it and give some to friends. But I'd rather not have
to go through the hassle of moving it and storing it.

1M: Yeah, that’s what I figured. I don’t need your couch or dining room
table, or most of the other furniture in the living room. I’ve got one sofa
I'll be bringing with me, and a lot of other furniture in storage that I in-
herited recently, including a living room set that I'd like to use. So 'm
pretty set there.

sARA: Where’s your storage facility?

1M: Right downtown. I moved all of my grandmother’s furniture here
from Albany when she moved into a retirement home.

SARA: So when you move the living room set out, you’ll have some extra
space in that storage unit, won’t you?

JIM: Actually, I already have some extra space. Are you thinking we could
share the storage unit?

SARA: That might work really well. I wouldn’t have to rent a whole unit
by myself. Most of the units I've seen are just too big for my needs any-
way.

JIM: Great. And maybe we could use the same mover and save some
money there, too.

Sources of Value

To understand how to uncover value-creating trades, it helps to have a
basic sense of their economic underpinnings. Here we first explore three
sources of value in negotiation. Later we add a fourth.

» Differences between the parties
» Noncompetitive similarities

» Economies of scale and scope
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DIFFERENCES BETWEEN THE PARTIES

The notion that differences can create value is counter-intuitive to many
negotiators, who believe that they can reach agreement only by finding
common ground. But the truth is that differences are often more useful
than similarities in helping parties reach a deal.’ Differences set the stage
for possible gains from trade, and it is through trades that value is most
commonly created. Consider the following five types of differences:

Different Resources: In the simplest example, two parties may simply
trade resources. A vegetarian with a chicken and a carnivore with a large
vegetable garden may find it useful to swap what they have. Likewise,
Jim might trade some of his storage space for Sara’s bedroom furniture.

Different Relative Valuations: Even if both parties have chickens and
vegetables, and both prefer chicken to some extent, they can still make
useful trades. To put it in economic terms, if the two parties attach dif
ferent relative valuations to the goods in question, trades should occur
that make both better off. The party who more strongly prefers chicken
to vegetables should be willing to pay a high enough price—in terms of

vegetables—to induce the other party to give up at least some of her
chickens,

Different Forecasts
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expectations about what the odds are that someone my age will die
within the next year. But we will probably have very different risk prefer-
ences regarding that possibility. I will be risk-averse, knowing that my
family will face financial hardship if I die. Therefore, I might pay the in-
surance company to absorb that risk. The insurance company, by pool-
ing my risk with the risk of others, can offer me insurance based on costs
averaged over the entire pool. In effect, I have shifted the risk of my early
demise to the more efficient risk carrier—the insurance company. Nego-
tiators often create value in this way. A car buyer might purchase an ex-
tended warranty, or a start-up company might sell shares to a wealthy
investor in exchange for needed capital. In each case, by allocating risk to
the more risk-tolerant party for an acceptable price, the parties create a
more beneficial agreement.

Different Time Preferences: Negotiators often value issues of timing
differently—when an event will occur or a payment will be made. For
example, a law school graduate and his wife fell in love with a condo-
minium in Washington, D.C. Because he was going to be clerking for a
federal judge for two years, his salary during that time was not sufficient
to cover the mortgage payments. After the clerkship, however, he knew
that he would be joining a large D.C. law firm, at more than twice his
clerkship salary. He could then easily afford the house. The solution lay
in structuring a mortgage schedule so that there were small payments
for the first two years—less than even the interest costs—and larger pay-
ments thereafter. Although he had to pay a premium for agreeing to this
tiered payment schedule, in the meantime he was able to “afford” his
dream home.

Similarly, Jim and Sara might have different preferences about when
Jim moves into the apartment. Although a standard lease would begin
on the first of the month, Jim may need to move in earlier. If it is worth
more to Jim to move in early than it costs Sara to move out early, they
may agree to accommodate Jim’s schedule in exchange for compensation
to Sara.

These five types of differences—in resources, relative valuations, fore-
casts, risk preferences, and time preferences—are all potential sources of
value creation. They all support the same basic principle: trades can cre-
ate value.
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NONCOMPETITIVE SIMILARITIES

In some instances, parties have similar interests that truly do not com-
pete, in that one person’s gain does not mean the other’s loss.' For exat
ple, negotiators often have a shared interest in a productive, c01td1al
working relationship. To the extent that they can improve their relation-
ship, both gain. Likewise, parents generally share an interest in the .well-
being of their children. If a child flourishes, both parents derive satlsfz!c-
tion. Thus, even for divorcing parents, arrangements that benefit a child
Create joint gains for both adults.

Jim and Sara may share several interests that do not compete. For e-X-
ample, they may both hope that Jim gets along with the downstairs
neighbors. Sara may value them as friends and neighboring prOPCl'FY
owners; Jim may simply believe that getting along well with them will
make his year in Sara’s apartment more enjoyable. If Jim and Sara iden-

tify this shared interest, they might arrange for Sara to introduce Jim t0
the neighbors before she moves.

ECONOMIES oF SCALE AND SCOPE

Economies of scale—in either production or consumption—can also

Create value, For example, two firms that each have a small plant may >
able to reduce the unit cost of produ

: ction by having a joint venture tha
builds one large production facility,

. t.he
Or a group of friends who share "
same commute cap Organize a car pool to save mon ey on gas and tolls

o ios of
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scale; they share food, shelter, 4 car, and a television set, which lowers the
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IVing expenses. Jim and Sara haveh' "
o it. whid

cale: sharing Jim's storage unit, W
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be able to more effectively offer legal advice concerning employment law
because the firm may already know a great deal about the client’s busi-
ness and its practices.

THE PROBLEM: DISTRIBUTIVE ISSUES AND
STRATEGIC OPPORTUNISM

Why don’t negotiators just share all their information, search for value-
creating trades, and both walk away happy? The answer is that as negoti-
ators share information in order to attempt to create value, they increase
the risk of being exploited. A negotiator who freely discloses informa-
tion about her interests and preferences may not be met with equal can-
dor from the other side. Herein lies the core of our first tension: without
sharing information it is difficult to create value, but when disclosure is
one-sided, the disclosing party risks being taken advantage of.

Two classic stories from the negotiation literature capture this di-
lemma. The first story concerns two siblings who had what they per-
ceived as a purely distributive dispute over how to divide an orange.’
Each claimed the right to the entire orange, and after much haggling
they decided to compromise and cut the orange in two. Each went her
separate way with half an orange. One ate the fruit of her half and threw
the peel in the trash. The other went home to the kitchen, peeled her
half of the orange, used the peel to flavor a cake, and tossed the juicy
pulp in the garbage. The point of this story is that when negotiators fo-
cus myopically on distributive issues and don’t share any information,
they may squander a lot of value.

The second story involves Nancy and Bob.! Nancy has ten oranges
and no apples. Bob has ten apples and no oranges. Apples and oranges
are otherwise unavailable to either. Bob loves oranges and doesn’t much
like apples. Nancy likes them both equally well. Bob suggests to Nancy
that they both might gain from trading. Before the bargaining begins,
neither knows the preferences of the other. If Bob discloses to Nancy
that he loves oranges and hates apples, Nancy might exploit him. She
might say that she has the same preferences as Bob, which would be a lie.
Or she might simply propose that Bob give her nine of his apples in ex-
change for one of her oranges. In either case, she knows that Bob would
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probably prefer having just one orange to ten apples. This story il-
lustrates that the disclosure of preferences—particularly if unrecipro-
cated——can invite exploitation with respect to the distributive aspects of
bargaining,

Lurking distributive issues may inhibit the disclosure needed to find
value-creating trades. For example, Sara might initially have been reluc-
tant to volunteer that she was going to have to spend $1,200 to store her
furniture for the year she was going to be in Paris, because Jim might ex-
ploit her need by pretending that he didn’t really want her furniture
around but would tolerate it if she insisted on leaving it behind. Con-
versely, when Jim disclosed that he needed her furniture, Sara might
have tried to extract a more substantial premium for a partially fur-
nished apartment. Jim might rent the apartment unfurnished because
they never discover the option that could make them both better off.

More fundamentally, as we will see, concern about distributive issues
may lead to no dea] whatsoever,

Distributing Valye

For many, distributing value—a

of negotiating, Consider the neg
key term in thej

$ opposed to creating it—is the essence

Oflly'term under discussion, thejr negotiation would be( almost purely
distributive, Byt because they are willing to explore a deal involving
Other‘ elenlents as well, their negotiation has value-creating potential
.Sara 1s willing to lend Jim some furniture, for 4 price. Jim might be will
Ing to share his storage space, if he gets some credit for it. Of course, N0
matter how mycp value js created, at some point they will still have t0
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Alternatives: The range of possible things you can do away from
the table without the other negotiator’s agreement.

BATNA: Best Alternative to a Negotiated Agreement—of all your
possible alternatives, this is the one that best serves your inter-
ests—that you will most likely take if no deal is reached.

Reservation value: Translation of the BATNA into a value at the
table—the amount at which you are indifferent between reach-
ing a deal and walking away to your BATNA.

ZOPA: Zone of Possible Agreement—the bargaining range created
by the two reservation values. The ZOPA defines a “surplus”
that must be divided between the parties.

Box 1

ation gift from her parents. The eight-year-old car now has 58,000 miles
on it. Sara has taken the car to three used car dealers to see what she can
get. The local Honda dealer offered her the best price: $6,900. But Sara is
starting to get nervous. She is leaving for France in six days. One way or
another, she has to do something with the car before she leaves. She
knows that the Honda dealer would sell the car for about $9,800, and
she has advertised the car in the local newspaper for $9,495. She tells Jim
that this is her asking price.

Jim needs a car to get to work. He once owned a Honda Accord, so he
likes them and is confident of their reliability. He takes Sara’s car for a
test drive and does a little research. Based on the age and condition of
Sara’s car, he estimates that a dealer would charge about $10,000 for it.
He has already visited several dealers and has found only two other used
Hondas for sale: a 1994 with lower mileage than Sara’s, for which the
dealer’s firm price is $11,500, and a 1990 with much higher mileage,
which Jim could buy for $6,500. Faced with these alternatives, Jim would
much prefer to buy Sara’s car than the 1990, even if it costs him more.

Should we expect Sara and Jim to make a deal? To explore this ques-
tion and unpack the distributive issues involved, let’s consider the alter-
natives available to each party. Alternatives are those things that Sara or
Jim might do if they don’t reach agreement. Sara has a number of alter-
natives: she can sell the car to a dealer; wait and see if another buyer
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comes along; lend the car to a friend; donate it to a charity; or take it
with her to France. She can do all of these things without Jim’s agree-
ment. Jim, too, has alternatives: he can buy either of the used cars at the
dealership, or he can investigate the ads in the local paper.

Our colleagues Roger Fisher, Bill Ury, and Bruce Patton have coineda
phrase to denote a negotiator’s best course of action away from the table
the Best Alternative to a Negotiated Agreement, or BATNA.® Which a-
ternative would Sara choose if she makes no deal with Jim? Sara decides
that her best alternative to a negotiated agreement with Jim is to con-
tinue trying to sell the car to another private party for a few more days,
and, failing that, to sell it to the dealer for $6,900.

Knowing her BATNA is not enough, however. Sara needs to translate
it into a reservation value, which is the minimum amount she would ac-
cept from Jim rather than pursue her BATNA. Suppose Sara is mildly
optimistic that in the next six days she will find another buyer who
W(.“Ild pay more than the $6,900 offered by the dealer. In this case, she
might set a reservation value of $7,000. This is the lowest price she
would accept from Jim rather than take another course of action. (Saras
reservation value could also be [ower than the cash value of her BATNA
g ksilrlle d}(:esn’t want to go to the trouble of seeking out other buyers of

: g t ? car to the dealer, she might decide that her reservation value
with Jim is $6,800.)
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ZOPA
Price of the car r 1
$6,000 $7,000 $8,000 $9,000 $10,000
Sara’s Jim’s
reservation reservation

value value

i |

$2,000 surplus
to be divided
Figure 2

Jim pays $7,100, Jim gets most of the surplus. If they decided to split the
difference between what a dealer would pay Sarah ($6,900) and what
Jim would have to pay a dealer ($9,800), the price would be $8,350. Or,
if they truthfully disclosed their reservation values and split that differ-
ence, the price would be $8,000.

Because of the distributive issue, however, Jim and Sara might not
reach a deal at all. Neither of them knows that a ZOPA even exists. Sara’s
asking price of $9,495 is higher than Jim’s reservation value of $9,000.
Although it would be efficient for Sara and Jim to reach an agreement at
any price between $7,000 and $9,000, they might fail to do so. Two fac-
tors help explain this conundrum: information asymmetries and strate-
gic behavior.

Information Asymmetries

In most negotiations, each party has at least some material information
that the other party doesn’t have. Such information asymmetries exist
here. Sara knows nothing about Jim’s job or the fact that he is under
time pressure to buy a car. Nor does she suspect that Jim has a fondness
for Hondas. Nor does she know that Jim, having now set his heart on a
Honda, has little choice but to spend $11,500 for a newer model than
hers.

Jim does not know that Sara must sell the car in the next six days. Nor
does he know that if necessary Sara is prepared to sell the car to the
dealer for $6,900.

The condition or quality of the goods to be traded raises another
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potential .information asymmetry. A seller typically knows far more
about the quality of what is being sold than the buyer. This is true
whether it is a car or a corporation being sold. Sara is in a better posi-
tion than Jim to know the condition of her car. Some defects may be ob-
vious, such as a dented fender, but other latent problems are not readily
apparent. A mechanic may have told Sara to expect the transmission
to need replacement within the next few months, for example. Jim
knows that sellers often exaggerate the quality of what is being sold and
fail to disclose latent defects. Even if Sara states truthfully that to the
best of her knowledge the car is in great shape (and refuses to drop
her price), Jim might be quite suspicious if he can't verify her claim.
A skeptical buyer has little way of knowing whether a stranger is an hon-
est seller. Ironically, the more successful a buyer is at negotiating a bar-

iC;ain price, the more suspicious he should be that he’s being sold 2
emon.

Strategic Opportunism

:It‘he desire for distributive gain may not simply inhibit value creation—
It can also lead to other sorts of negotiation failures. Parties may oot
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assess two things. First, what’s the best agreement that I can reasonably
hope to get? Second, can we make a deal here at all? (In other words, is
the other side willing to accept an agreement that is at least minimally
acceptable to me?) If Jim only cared about finding the answer to the sec-
ond question, he might simply offer Sara $9,000—saying that this is the
most he’s willing to pay. Sara, for her part, can’t be sure that Jim might
not be willing to pay more. Should she hold firm at her initial asking
price of $9,495—which is still less than what a dealer would charge Jim?
Sara might not believe him and might counter for $9,200 or more. In all
events, by making this his initial offer Jim has given up any opportunity
to explore whether he might make a deal that’s better than minimally ac-
ceptable. On the other hand, if Jim pushes too hard for distributive gain
by firmly making a lowball initial offer, Sara may conclude that it’s not
worth her time to negotiate further. The parties may never make a deal,
even if there is a zone of possible agreement.

The essence of a lot of distributive bargaining is the attempt on the
part of negotiators to shape each other’s perceptions of what is possible.
When deciding what action to take, each player must consider the
other’s possible reaction, and vice versa. This is strategic interdepen-
dence. Each negotiator is constantly assessing what the other side might
eventually be willing to do—how far they may go. For example, Jim
wants to assess how little Sara might accept. At the same time, Sara is
trying to influence Jim’s perception of what that amount is. Conversely,
Sara is trying to determine how much Jim might be willing to pay,
knowing that he will want to influence that perception in a way favor-
able to himself. And so on.

Negotiators employ a variety of tactics to influence the other side’s
perceptions—some misleading, some outright dishonest. Sara might
mislead Jim if he asks about her best alternative. She might claim—un-
truthfully—that she has another offer for $9,195 and imply that she
won’t accept less than that amount. Jim might pretend that he is willing
to invest hundreds of hours in searching for a real bargain, seeking to in-
fluence Sara’s perception of his willingness to hold out for a very favor-
able price. Jim may misstate his preferences, indicating that he really
prefers a Toyota but is reluctantly willing to consider a Honda if neces-
sary. Such moves are common bargaining tactics.
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TEN COMMON HARD-BARGAINING TACTICS

We generally do not recommend hard-bargaining tactics as an appro:ac.h
to negotiation. The costs are often high and the risks substantial. But itis
important for negotiators to understand such maneuvers and not be
caught unprepared. To that end, we often ask lawyers and business-
people to describe the most common difficult tactics they have encoun-
tered in negotiation. The following is the Top 10 list we have compiled
from these responses and our own experience:

(1) Extreme claims followed by small, slow concessions: Aiming high
(or low) and conceding slowly. This may be the most common of
all hard-bargaining tactics, and it has undeniable advantages.
Chiefly, it protects the user from giving away too much surplus at
the start. Experimental research also suggests that an ambitious ini-
tial demand tends to anchor the other negotiator's perceptions of
the bargaining range—even though the other side knows full well
that the opening demand s probably a self-serving gambit that
conceals the offerer’s trye reservation value.* But this tactic has two
fiifadvantages: it lessens the chances that any deal may be made and
1t invites protracted haggling.

(2) Commitment tactics: Committing to a course of action that ties
one’s hands, thys forcing the other side 1o accommodate; limiting
one’s freedom of action in order to influence the other side’s view

of what agreements are possible. To be effective, a commitment
«y . o . .. ; . -
fmust seem binding, credible, visible, and irreversible.™

3) Take-it-or-leaye. it offers: Stating that one’s offer is non-negotia-
bl.e—that the negotiation will end if it is not accepted. Like com-
Mitment strategies, the risk that no deal will be made if both par-
ties play chicken, Moreover, take-it-or-leave-it offers can often be

Y making some other offer.

cated offers: Asking the offerer to bid against

bargainer ; di Mmeeting an offer with a counter offer, the hard
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on the other side’s insecurities, fluster him, throw him off balance,
and otherwise gain psychological advantage.

(7) Bluffing, puffing, and lying: Trying to influence the other side’s
perception of what would be acceptable by exaggerating or misrep-
resenting facts.

(8) Threats and warnings: Promising drastic consequences if one’s de-
mands are not met.

(9) Belittling the other party’s alternatives: Trying to influence the
other side’s reservation value by bashing their BATNA.

(10) Good cop, bad cop: Designating one person in a two-negotiator
team as the reasonable person who is supposedly trying to help the
other side out, while the other negotiator adopts a tough, abrasive
manner and pushes for concessions.

A FOURTH SOURCE OF VALUE: REDUCING TRANSACTION COSTS
AND DAMPENING STRATEGIC OPPORTUNISM

Hard-bargaining tactics, strategic opportunism, and the problems of in-
formation asymmetry all suggest a fourth source of value. Negotiators
can create value by reducing the transaction costs of reaching an agree-
ment and by dampening strategic opportunism. This can occur in sev-
eral ways: by making the process of a negotiation less time-consuming
and costly, by reducing the risk that the parties will deceive each other,
and by better aligning future incentives.

By reducing transaction costs—in time and money—both negotia-
tors can be better off. This may require neutralizing the other side’s hard
bargaining or changing the game to problem-solving (see Chapter 8).
Although the transaction costs for Jim and Sara are likely to be fairly
low—a matter of a few hours in all events—in more complex deals or le-
gal disputes vast amounts of time and money can be wasted. As we sug-
gest in later chapters, lawyers can create value by resolving legal disputes
without protracted and expensive litigation (see Chapter 4).

Negotiators can also create value by reducing the risk of deception
and overcoming information asymmetries. For example, recall the lem-
ons problem arising from the fact that Sara probably knows more about
the quality of her car than Jim, and that Jim may be skeptical about her
claims that the Honda is in great shape.? If as part of their deal they can
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“Lemons” problem: The problem created when the seller tkr_x;;::s
the quality of an item being sold but the buyer ld(?e_s noo;lt e
buyer must worry that he will get an adverse selection
the population of goods on the market. s sk

Moral hazard: The problem created whsn a contract shifts rltries
from one party to another party and information asymhmceon_
permit the non-riskbearer to behave adverselv under the
tract without detection or consequence.

Box 2

ay for Jim to verify or Sara to warrant the quality
of the car, they will both be better off,

ir reason
The lemong problem explains why sellers often voluntee.r their reau-zs
for selling. To the extent that Sara has 5 legitimate motivation for ]S; b
NOW—unrelated to the quality of the car—Jim may be reassured.

honesty ang trustworthiness,
0ng way to Overcome strate
ences to sjx others tq who

he might be reassured. Reputatioﬂ_ 2 sz:
8ic dilemmas. If Sara could give Jim rethis

m she'd Previously sold automobiles, and
would help, Byt of course Sara is not i, the business of selling cars,
there.may be no €asy way for Jim to check Sara’s general reputation
Veracity or fa;, dealing.
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know that he’ll be able to find Sara to enforce the warranty, at least at a
cost that would be sensible, given the amount at stake? Moreover, for
Sara such a guarantee may pose what is called a moral hazard problem.
Shifting who bears future risks can create incentives that may affect fu-
ture behavior adversely. The classic example relates to insurance. If 1
know that my insurance company will pay the full cost of any damage to
my car, I may be more willing to take chances behind the wheel. Like-
wise, if Sara gives Jim too broad a warranty that covers all costs for an
extended period of time, he may have less incentive to take good care of
the car himself.

If Jim can’t rely on Sara’s claims about quality, the parties might
search for other ways for him to verify the car’s condition. Sara might of-
fer a written representation that she has had the car regularly serviced.
Sara might have a complete set of service records and give Jim her me-
chanic’s telephone number. Alternatively, Sara might invite Jim to take
the car to an independent repair shop of his choosing for an inspection,
although presumably this form of verification would impose some costs.

The essential point here is broader than this example. As we'll see in
future chapters, in both deals and disputes, negotiators can often create
value by devising cost-effective means of dampening strategic oppor-
tunism by reducing the risks of deception and better aligning incentives.

THE APPROACH: MANAGING THE TENSION

We have now arrived at the core of the problem. How can you create
value while minimizing the risks of exploitation in the distributive as-
pects of a negotiation?’

The challenge of problem-solving negotiation is to acknowledge and
manage this tension. Keep in mind that this tension cannot be resolved. It
can only be managed. The goal is to design processes for negotiation
that allow value creation to occur, when possible, while minimizing the
risks of exploitation. In this chapter and in Chapters 2 and 3, we offer
some general guidelines for an approach that facilitates problem-solving.
Our advice concerning the best ways of defending against the risks of
exploitation, even in the face of hard-bargaining tactics, is reserved for
Chapter 8.
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To Prepare

We cannot overstate the importance of preparation—the cornerstone

of successful negotiation. Good preparation begins with the following
steps, which we will look at in turn:

* Identify the issues and think about interests—yours and theirs
* Contemplate value-creating opportunities
* Know your BATNA and improve it if possible

* Establish an ambitious but realistic aspiration level

IDENTIFY THE ISSUES AND THINK ABOUT INTERESTS—
YOURS AND THEIRS

In preparing for a negotiation, an obvious place to start is by thinking

about the various issues that might usefully be discussed at the table.
Some issues are conspicuous, particularly

issue. Jim and Sara know that they’ll need
car or the rent for the apartment. Other issues may be less obvious.
When Jim asks Sara about using her furniture, he broadened the scope

of the negotiations by bringing up an additional issue. This is often a
useful way to find trades.

Too often, people focus their preparation too narrowly. Imagine, for
example, that Stephanie McGrath has been looking for a new job and is

about to negotiate for a position she has been offered servicing accounts

the price” or a salient money
to talk about the price of the

: : over her present earnings of $80,000.
tephanie realizes that there are a number of other

issues involved as well, For example, what will her title be? How will her
ion will she rec,

job be defined? How much vacat i
X eve? How much will sh
be expected to travel? Wil the company pay for her moving :xp‘:;sez ;‘

she takes the job?
Stephanie should think dee
' ply about her interests vis-a-vi
-a-vis h
i9b. In;erests reflect the concerng and needs underlying barg;:ilfliner m:'N
ions. i i o
tions ;T;ef;lialég ob\gf)us. Stephanie hag certain financia] in%elrjests
» OHNET things being equal, she wi .
3 Ould i

more rather than Jegg, But when it comes to employmzrtfe;r);o ll)e Eald
» people have

But as she prepares,

7
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very different interests and priorities. Someone with substantial family
responsibilities may have a strong interest in finding employment that
offers financial security and predictable hours without much travel. Be-
cause Stephanie is only thirty years old, what she cares about most is
building her career in advertising over the long term. She has an interest
in improving her skills and learning to be an effective manager and
leader. Job security is relatively unimportant, but prospects for growth
are critical. She also is concerned that her salary fairly reflect current
market conditions and signal that she has significant responsibilities at
Bradford. She doesn’t mind working long hours, but having at least
three weeks of vacation is important to her because she spends time
with her family at Christmas and a week in the summer at a family re-
union, and she tries to take one week a year to travel to a foreign desti-
nation that she’s never visited before. Travel is one of her real passions.

Stephanie also needs to consider what Bradford’s interests might be.
In preparation, there is an important difference between thinking about
your interests and thinking about the other side’s interests. With thor-
ough preparation you can know your own interests, subject to some
change if you learn new information during the course of the negotia-
tion. With respect to the other side’s interests, however, thorough prepa-
ration can provide you with no more than a tentative list. A key activity
at the table will be to learn from the other side more about their interests
to deepen your understanding. Indeed, a critical part of preparation is to
think through what questions you will ask to learn the other side’s con-
cerns.

Stephanie can make some informed guesses about Bradford’s likely
concerns. The agency may be concerned about setting a bad precedent
or making a deal with her that would create problems with other em-
ployees. There is probably company policy about benefits, vacation, and
moving expenses. Bradford also obviously has financial interests. Other
things being equal, they’d probably rather pay Stephanie less than more.
On the other hand, she knows the agency has a strong interest in grow-
ing the business, securing new clients, and being seen as a “hot” agency,
where talented young people want to work. Bradford certainly wants to
be perceived in the market as a fair employer.

Certain intangible interests may be important to some degree in al-
most every negotiation. The parties may have interests in feeling under-
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Issues

* What will her salary be?

* Will the company pay
her moving expenses?

* Amount of vacation per
year?

Box 3

Stephanie’s Interests

* To get more rather than
less

* To be treated fairly

* To be compensated for
the clients she’ll bring
with her

* To be recognized by
clients as part of
management

* To alleviate her short-
term cash-flow problem
* To stay in touch with

family and have a week
for travel with friends

Bradford’s
Possible Interests

* To pay less rather than
more

* To be seen as fair by
potential employees

* To create appropriate
employee incentives

* To fit new position into
firm’s organizational
structure and to avoid
an awkward precedent

* To avoid creating
resentment among
other employees

* To maintain consistent
policy?

* To maintain consistent
policy?

CONTEMPLATE VALUE—CREATING OPPORTUNITIES
Having identified your interests a
You can start thinking aboyt the
may want to Suggest to the other

nd the likely interests of the other side,
sorts of value—creating options that you
side. For €xample, because Stephanie is
dvancement thap job security, she may
Imance reviews and 5 commitment that
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she would be in her initial job for no more than one year—that it would
be up or out.

In her preparation Stephanie might also think about some possible
options to resolve the salary difference between Bradford’s initial offer
and her aspiration. She wants a higher salary in part because she is con-
fident that she will be able to attract new clients for Bradford, including
some accounts she already has in her present job. She may suspect that
Bradford is most concerned about setting a bad salary precedent for
other new employees, some of whom may not have any clients at all.
One solution might be to propose a base salary plus a bonus giving
Stephanie an agreed-upon percentage of billings for any new clients she
brings in. This salary arrangement takes advantage of two sorts of dif-
ferences between the parties: differences in predictions (about the cer-
tainty that Stephanie will be able to deliver new clients) and differences
in resources (her existing relationships with certain clients that Bradford
would like to attract).

Both in preparation and at the table, consider the basic sources of
value when searching for possible trades:

« Resources: Do you and the other side have different assets that you
could trade?

Relative valuations: Are there things that are valuable to you but less
valuable to the other side, and vice versa?

« Forecasts: Do you have different predictions about some future event
that you could bet on?

» Risk preferences: Do you have different abilities to absorb risk? Is one
person more risk-preferring than the other?

« Time preferences: Do you have different needs concerning when things
happen or don’t happen? Are there differences in short-term versus
long-term interests?

If the company doesn’t pay moving expenses, Stephanie may want to
suggest a one-time signing bonus, or perhaps an interest-free loan, to
help cover her expenses. These options might better meet Bradford’s
concerns. Of course, in preparation you can’t know for sure what the
other side’s interests, resources, and capabilities may be, so you won't be
able to identify all the value-creating opportunities that may exist. That
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must wait until you meet with the other side. Your goal in preparation is
to begin to think about what some value-creating opportunities might
be. If you have some ideas that sound plausible and attractive to the
other side, it will be easier to invite them to problem-solve with you. In
addition, by thinking about value creation in advance, you may remind

yourself not to focus solely on distribution in your upcoming nego-
tiation.

KNOW YOUR BATNA AND IMPROVE IT IF POSSIBLE

To prepare for managing the tension between creating and distributing
value, you must determine the point at which you will walk away from
accepting any deal with the other side. How will you know whether
to tell the other side, “Sorry, that’s just not good enough. I'm going to
have to go elsewhere”? You need to identify your best alternative to a ne-
gotiated agreement and how that translates into a reservation value at
the table.

In her preparation for negotiations with Bradford, Stephanie thinks
about her possible alternatives. She has basically decided that if she
doesn’t move to the Bradford Agency, she will stay in her current posi-
tion with the Ames Agency. The Bradford offer is better than her present
position—it pays her more and she would be working under a manager
from whom she thinks she could learn a great deal. But negotiation is
not a static game. Stephanie may be able to improve her BATNA because
of the 1.3radf0rd offer. Ames may offer her a big promotion to keep her.
And this in turn may improve her negotiation with Bradford. This raises
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Stephanie’s Assessment of

Stephanie’s Alternatives Bradford’s Alternatives
If I don’t take this job I will: If Bradford doesn’t hire me it
will:

« Stay at Ames Agency for » Look for another candidate
$100,000 per year outside the firm

- Keep looking for a better offer ~ « Look for a candidate to
elsewhere promote from inside the firm

Box 4

as Stephanie? What would hiring someone else cost the firm? What
would the search itself cost in personnel time and interview expenses?
How tight is the labor market?

When you have identified your BATNA and thought about the other
side’s likely alternatives, you want to begin thinking about how to trans-
late your BATNA into a reservation value at the table. In our car exam-
ple, which is a very simple case, this is relatively easy. Jim knew that if
he didn’t buy Sara’s car he would buy the 1994 Honda, and he knew he
preferred that alternative unless he could get Sara’s car for less than
$9,000.

Stephanie’s situation is more complex. Assume Ames has offered hera
promotion with a salary of $100,000. Stephanie might well prefer the
Bradford offer at a lower salary if she were persuaded that there would
be long-term benefits to her career. How much she would be prepared to
sacrifice might very well turn on things she does not yet know. She may
want to find out more about her prospects for promotion at Bradford;
what opportunities she might have for foreign travel that she would find
exciting; and whom she would be reporting to.

In other words, even when she has a firm sense of her BATNA, trans-
lating that into a single reservation value or bottom line does not make
sense in a negotiation like this. Stephanie must compare the two possible
jobs along a number of dimensions. At the bargaining table, she will still
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be learning more about the package of terms that Bradford is willing to
offer and various advantages and disadvantages of working at Bradford.
Because the minimum salary she might accept could be influenced by
what she learns about these other elements, picking a single salary figure
that represents her walk-away point would be unwise. Instead, because
her negotiation involves multiple issues, Stephanie must think about the
trade-offs between those issues so that ultimately she can compare her
BATNA to what she and Bradford agree to.

Nevertheless, as part of her preparation it is indispensable that she
begin thinking about not only her BATNA but how to translate that into
a reservation value that she can work with at the table. Ultimately, she
will have to decide which position better meets her interests.

ESTABLISH AN AMBITIOUS BUT REALISTIC ASPIRATION LEVEL

It’s not enough simply to think about your reservation value—the least
you would accept. In your preparation, it is critical that you aspire to an
outcome that serves your interests much better than your best alterna-

tive. You generally won’t get what you don’t ask for. Much research
has shown that those negotiators with hj

gh aspirations on average do
better.

We are not saying that you should make outrageous demands that
cannot be justified. Instead, as part of your preparation you should mar-
shal in advance the arguments that might in good faith support your as-
Pirations. What salary would Stephanie like to ask for initially? In nego-
tiating with Bradford, for example, she may be able to argue that in light
of. her talents and current market conditions a base salary of $120,000
with a bonus for strong performance would be reasonable. This does’ not
mean that she should start with ap opening demand of $180,000. But
Stephanie should think aboyt what salary she will ask for and’wha.t ar-
guments she can make about why her initial demand is reasonable.

At the Table
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+ Identify each other’s interests, resources, and capabilities
+ Generate value-creating options

« Treat distributive issues as a shared problem

IDENTIFY INTERESTS, RESOURCES, AND CAPABILiTIES

At the table, the joint task for Stephanie and Bradford is to identify each
other’s interests, resources, and capabilities—the prerequisite for value-
creating trades. How is this done? By asking questions designed to elicit
the other side’s interests. The best of these questions are:'

« What is important to you?

» Why?

» Why not?

- What else?

« What would be wrong with .. .7

If Stephanie has prepared well, she will enter her negotiation with a
tentative list of the other side’s interests. At the table, she can check her
hypotheses to determine which are accurate and which need revision.
There are many ways to accomplish this. The simplest way is to ask di-
rectly: “Are you concerned about setting a precedent for other employees
if you give me three weeks’ vacation?” Stephanie can also put herself
in the firm’s shoes and hypothesize about how management might be
thinking about the situation: “If T were you, I might be worried about
other employees asking you to expand their benefits if you've done it for
me. Is that right?” Regardless of the way she frames her questions, the
purpose is to keep learning what the other side cares about.

Consider the following dialogue between Stephanie and her prospec-
tive boss about the amount of vacation she will receive. She has asked for
three weeks and has been turned down. She wants to know why the boss

will only grant two weeks.

BRADFORD: ’'m sorry—I can only offer you two weeks of vacation a year

for your first three years.

STEPHANIE: Why is that?
BRADEORD: Well, that’s our standard amount for a position at this level. I
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have to be sure that your benefits package lines up with others in the
company.

STEPHANIE: Having a consistent vacation policy is important to you.
BRADFORD: Exactly.

STEPHANIE: Are there any other reasons that granting more vacation
might be a problem?

BRADFORD: Yeah—I'd be concerned about having you gone for two
weeks or more at a time, ‘

STEPHANIE: What would be wrong with that, from your perspective?

BRADFORD: Well, given the importance of your new position during this
time, I think that might be very disruptive.

STEPHANIE: [ see. So if I had three weeks, you'd worry that I'd take one

long vacation and my absence would be disruptive.
BRADFORD: Yes.

Stephanie is probing to find out Bradford’s concerns on this issue. She
should also share some of her own interests, For example,
plain that for the last four years she’s had three weeks vac

and that this is important to her because she like
three times a year,

she might ex-
ation at Ames
s taking one week off
to visit her family and to travel. Unfortunately, all too

often interests don’t get discussed in negotiations. Consider the follow-
ing example:

BRADFORD: I'm sorry—I can only offer
STEPHANIE: Why is that?
BRADFORD: Well, that’s our stan
have to be sure that your benefi
company.

STEPHANIE: But as I understand it, three weeks is standard in the indus-
try for a mid-level manager. Two weeks won’t do it given my family ob-
ligations. ) ’

BRADFORD: Well, that’s the best | can do.

You two weeks of vacation a year.

dard amount for a position at this level. I
ts package lines up with others in the

tefe'sts more fglly, she succumbed to the temptation to argue, The im-
plicit message is, “OK, that’s your i

nterest or concern, but jt’s w ¢
pli OK, rong.” Or,
I've gota competing interest that ) ¢

should be given priority.” '
G y." If Stephanie
takes that approach, she isn’t likely to learn much more about Bragford’s
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concerns. Instead, they’ll just fight about whose interests are more im-
portant.

It takes discipline to stick to your task. At this stage, Stephanie wants
to uncover as much information as she can about what drives the other
side. What concerns underlie his stated demands? What needs is he not
expressing but worrying about? These underlying interests are the stuff
of which value-creating trades are made.

It may help Stephanie to know that she’ll have an opportunity to as-
sert her own perspective and interests—later. She should clarify up front
that her desire to understand Bradford’s interests should not be taken as
agreement with or acceptance of those interests. And she should ensure
that he recognizes her reciprocal right to have an opportunity to explain
her point of view.

GENERATE VALUE-CREATING OPTIONS

Now Stephanie is ready to look for value-creating trades. But this is not
as easy as it might appear. Many negotiators jump into a negotiation
process that inhibits value creation. One side suggests a solution and
the other negotiator shoots it down. The second negotiator proposes an
option, only to be told by the first why it can’t work. After a few min-
utes of this, neither side is willing to propose anything but the most con-
ventional solutions. This method mistakenly conflates two processes
that should be engaged in separately: generating options and evaluating
them.

It often helps to engage in some sort of brainstorming. The most
effective brainstorming requires real freedom—however momentary—
from practical constraints. In Stephanie’s negotiation with her prospec-
tive boss, she may want to set aside some time simply to generate solu-
tions, not critique them. She might say something like, “Well, I think I
have a good sense of your interests, and you seem to understand mine.
Now I'm wondering how we can meet those interests. I'd like to take the
job if we can work out these remaining issues, and I've got some ideas.
My suggestion is that we take ten minutes and just try to brainstorm as
many possible solutions to this problem as we can think of—even crazy
solutions. Then we can decide if any of them make sense.”

In this way, Stephanie is enlisting Bradford’s cooperation in the first
ground rule of brainstorming: no evaluation. Premature evaluation in-
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Ground Rules for Brainstorming

* No evaluation
+ No ownership

Box 5

hibits creativity. We are all self-critical enough, and adding to our natu-
ral inhibitions only makes matters worse. When brainstorming, avoid
the temptation to critique ideas as they are being generated. This in-
cludes avoiding even congratulatory comments about how great some-
one else’s idea is, murmurs of approval, and backslapping. When you
signal such approval, you send the implicit message that you’re still judg-
ing each idea as it is generated—you’re just keeping the negative com-
ments to yourself. That does not encourage inventiveness. The goal is to
liberate those at the table to suggest ideas. One person’s idea may seem
crazy, but it may prompt another person to suggest a solution that might
otherwise have been overlooked. There will be time enough for evalua-

tion. The idea behind brainstorming is that evaluation shoul

d be a sepa-
rate activity,

not mixed with the process of generating ideas.
The second ground rule of brainstorming is: o ownership of
Those at the table should feel free to suggest anything they can think of,
without fear that their ideas will be attributed to them or used against
them. Avoid comments such as: “John, I'm surprised to hear you suggest
that; I didn’t think you believed that idea made much sense” John
should be able to suggest an idea without believing in it. Indeed, those at
the table should feel free to suggest ideas that are not in their best inter-

es.ts, purely to stimulate discussion, without fear that others at the table
will later take those ideas as offers.

ideas.

gues in order to generate ideas, F
: : - For many nego-
tiators, however, "

with someone on the other sid

less, that by Negotiating proce
ductive across the table,

€. Our own experience suggests, neverthe-
ss clearly, bramstorming can also be pro-
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How do you convey these ground rules to the other side? You can get
the point across without sounding dictatorial or rule-obsessed. Just ex-
plain what you're trying to achieve and then lead by example. Returning
to Stephanie’s negotiation with Bradford, she might say, “I understand
that the company’s policy is to give new employees two weeks of vaca-
tion a year. I'd like to see if we could come up with some creative options
to apply to my case that would still serve the company’s interests. In my
experience, it often helps to spend a few minutes just listing all of the
:deas we can think of—without saying whether we think they’re good or
bad or even acceptable.”

Stephanie is inviting Bradford to discuss options with her, and she’s
signaling her commitment to the no-evaluation, no-ownership-of-ideas
ground rules. Together they may generate a list of possibilities: Stephanie
is permitted a third week without pay (perhaps compensated for by an
increase in her salary); Bradford gives Stephanie credit for her time
working at Ames and brings her in as if she’s been working at the Brad-
ford Agency for three years; or Bradford agrees to modify the policy
slightly and extend Stephanie’s vacation from two weeks to three weeks
after only one year with the firm.

Similarly, Stephanie and Bradford might come up with a variety of
options for resolving their disagreement about who should pay Stepha-
nie’s moving expenses. They could share the cost of the move; the
agency could extend Stephanie an interest-free short-term loan to cover
her expenses; or Bradford could increase her starting bonus to reflect the
moving costs. Generating these possible options may broaden the par-
ties’ thinking about the terms of their negotiated agreement.

Many of these options demonstrate that a negotiator’s interests can
often be met in a variety of ways. And often the simplest solution is to
compensate one side by adjusting the price term—in Stephanie’s case,
her salary—to accommodate the parties’ needs and concerns. Rather
than change the company’s vacation policy, for example, Bradford might
prefer the option of paying Stephanie a little more and then allowing her
to take one week of unpaid leave a year, because that does not set as bad
a precedent for other employees. In many deal-making situations, such
“side payments” can be an effective way to adjust the distributive conse-
quences of value-creating moves (see Chapter 5).
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TREAT DISTRIBUTIVE ISSUES AS A SHARED PROBLEM

Now Stephanie is fairly far along in her negotiation. As she looks at the
list of possible options that she and Bradford have created, one thing will
stand out: some of the options are better for her than others. And Brad-
ford will be thinking the same thing. No matter how good you are at
brainstorming and no matter how carefully you search out value-creat-
ing trades, at some point the pie has to be sliced.

What happens to interest-based, collaborative problem-solving when
you turn to distributive issues? Some negotiators act as if problem-solv-
ing has to be tossed overboard when the going gets tough. We could not
disagree more. In our experience, it’s when distributive issues are at the
forefront that problem-solving skills are most desperately needed.

Stephanie’s goal at this point is to treat distributive issues as a shared
problem. Both sides know that distributive issues exist. She knows that,
other things being equal, she’'d like to earn more and Bradford would
like to pay less. There’s no getting around it. At the same time, however,
she doesn’t want to behave in a way that would damage her relationship
with Bradford.

Suppose Stephanie knows that she would want to accept Bradford’s
offer so long as Bradford pays her what Ames is offering and that she
?vould accept even if _Bradford does nothing more with respect to mov-
e vt vk of s, n e v, 10000

e. What might Stephanie do to move to
closure?

She might say something like the following: “I would very much like
to_come to Yvork for you, and while salary is not my primary consider-
ation, I obviously care aboyt being comp

ensated fairly. t
me most about Bradford s my long-ter irY: What appeals to

, ) M opportunity to build my ca-
reer. Here’s a package I'd be Pleased with. I'd like you to consider it.”

; and a one-year
T moving expenses. “I think this
Stephanie says, “and 1 think it's

)

ve
fespects your firm’s present policies
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fair in light of what you've paid others with my experience and what I
know about compensation packages for account executives at compara-
ble firms.”

Notice what Stephanie has done. She asked for more than the mini-
mum she would accept. But she made no threats, and her proposal was
not in the form of a take-it-or-leave-it offer. Her proposal respected
Bradford’s concerns about the agency’s policies. She had a reason to jus-
tify both the salary and her bonus, and she explained why her proposal
was consistent with current market conditions.

In some situations it’s easy to find a salient market norm around
which to structure an agreement. Stephanie, for example, may be able
to do only a few minutes of research on the Internet and find what com-
parable salaries would be at other agencies for someone in her posi-
tion. And her competing offer from the Ames Agency provides one easy
standard against which to measure Bradford’s proposal. As Stephanie
and Bradford work to reach agreement, she may bring up these norms
rather than just arbitrarily demanding something over Bradford’s offer
of $95,000.

As it turned out, Bradford accepted Stephanie’s offer, and during her
first year she in fact earned the full $20,000 bonus. Is it possible that
Stephanie could have demanded and received an even sweeter package
than the one that she proposed? She’ll never know. But what she does
know is that the deal she struck serves her interests very well while re-
specting those of her employer. And the agreement with Bradford is
better than her BATNA.

What if Bradford had merely matched the Ames base salary but done
nothing more, or, worse still, had simply held firm at $95,000? In either
case, Stephanie could ask Bradford to explain the reasoning underlying
the offer. How does the agency justify its number? On what norms is it
based? Why should it persuade her? And in both cases, Stephanie would
have to decide whether to stay at Ames or to move. Based on the facts,
this would be a very close question. It’s possible that she would turn
down $95,000 because she concluded that her interests would be better
served by staying at Ames. At the same time, Stephanie could have ac-
cepted the offer without losing face and without having damaged her re-
lationship with Bradford.
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Sometimes, of course, you won’t be able to find a solution that satis-
fies both sides. No matter how hard you try, you will continue to dis-
agree about salary, the amount to be paid in a bonus, or some aspect of a
dispute settlement. Norms may have helped move you closer together,
but there’s still a big gap between the two sides. What should you do?

Think about process. How can you design a process that would fairly
resolve this impasse? In a dispute settlement, you might be able to hire a
mediator to address the distributive issues that are still open. Is there
anyone both sides trust enough to decide the issue? Could you put five
possible agreements into a hat and pick one at random?

Procedural solutions can often rescue a distributive negotiation that
has reached an impasse. They need not involve complicated alternative
dispute resolution procedures that cost money and time. Instead, you

can often come up with simple process solutions that will resolve a dis-
tributive deadlock and allow you to move forward.

CHANGING THE GAME

I\_Iot everyone approaches negotiation from a problem-solving perspec-
tive. The basic approach described in this chapter—with its emphasis on

the sources of value creation and the importance of a problem-solving
process—obviously departs from the norm of

adversarial haggling. To
be a problem-solver, way e

a negotiator must often lead the way and change
the game. We explore this theme in Part I1I, where we not only describe

how to defend against hardball distributive tactics but introduce other
game-Fhanging possibilities, including adding or subtracting issues,
cha}ngmg the parties, creating effective relationships, and otherwise al-
tering the system of a legal negotiation. Here we merely note that a
problerr?—s?lver does not assume that the issues, process, or structure of
a nego.t?a.tlon are fixed. Instead, one is always alert to, -changi

possibilities. s Chaneins

CONCLUSION
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hard to demonstrate to people that there are nearly always opportunities
to create value. Others believe that, with cooperation, the pie can be
made so large that distributive questions will disappear. For these nego-
tiators, we emphasize that there are always distributive issues to address.

Of course, some negotiations present many value-creating opportu-
nities, while others are very distributive. Very distributive negotiations
typically involve a one-shot dispute or single issue (such as price); fixed
transaction costs; and parties with no continuing relationship. An exam-
ple would be an accident victim’s damage claim against an unknown or
arm’s-length insured driver. If both parties have fixed legal costs, the ne-
gotiation is essentially about how much one party will pay the other. A
dollar more for the plaintiff means a dollar less for the defendant.

Other negotiations have many value-creating possibilities. If the par-
ties value an ongoing relationship, they can both gain by pursuing this
shared interest. If transaction costs are high relative to the amounts at
stake, both parties may gain by designing an efficient negotiation pro-
cess. If many issues or variables are involved, the parties may have differ-
ent relative valuations and may thus be able to make trades.

The problem-solving approach we have suggested here will not make
distributive issues go away or this first tension of negotiation disappear.
But it does outline an approach that will help you find value-creating
opportunities when they exist and resolve distributive issues efficiently
and as a shared problem. We now turn to the interpersonal dynamics at
work in negotiation—and our second tension.




The Tension
between
Empathy and

Assertiveness

Four years ago, Susan Reese and
Martin DiPasquale opened a restaurant and take-out catering business

on Main Street in Winchester amid much fanfare and high hopes. Un-
fortunately, things have not gone as planned. Although the business has
done well and continues to turn a profit, the relationship between the
two partners has soured. Martin finds Susan unbearably pessimistic and
difficult to work with—the restaurant just isn’t fun anymore. Susan
thinks Martin has no business sense and won't take their finances seri-
ously—he’s constantly giving away meals and drinks to friends and
neighbors, wants to spend extravagantly on fancy ingredients and over-
priced advertising, and occasionally treats customers in a flamboyant
way. Because of their seemingly insurmountable differences, Susan and
Martin have decided to end their partnership. They face the difficult

their business to a third party and split
Y out Martin’s 50 percent share, or vice

? .
:ersat. ?If $0, how should the Price be set? What would best meet their in-
erests?

“
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The partners are having their first conversation about what to do.
They’ve already been talking for about ten minutes when Susan says:

susAN: I think that it makes the most sense for you to sell your 50 per-
cent to me. You never wanted to be in the restaurant business anyway.
You just don’t have the business sense to run this place alone, and you
wouldn’t enjoy it. Too much administrative hassle—paying the staff,
dealing with the suppliers, all of it.

MARTIN: Hmph. I don’t really see it that way, but ’'m curious about why
you do. Why do you think that I never wanted to be in the restaurant
business and wouldn’t like running it by myself?

SUSAN: It’s not your style, Martin. You've just never shown much interest
in the business side of the business—you’d be terrible on your own.
MARTIN: So you think that I don'’t like the business side of running the
restaurant, and that I wouldn't do well here without you?

susaN: Exactly.

MARTIN: And you got that impression because I don’t work on the books
or fire people, that sort of thing?

sUSAN: Right. That kind of stuff always fell on me to do.

MARTIN: Well, I guess T always thought you really liked the bookkeeping
side of the restaurant, so I left those jobs to you. I focused my energy on
connecting with our customers and getting the restaurant noticed.
never thought you were much of a people person, quite frankly. And ob-
viously you never thought I was much of a business person. But I'm sure
I could do those things—or hire someone to help manage the place if it
got out of hand.

sUSAN: Well, we obviously disagree. Anyway, I think you should sell me
your 50 percent.

MARTIN: We'll see—D’m not so sure about that yet. But you don’t have
any doubts that you'd like to buy me out and stay here, right?

susaN: That’s right. I don’t feel ready to quit.

MARTIN: What do you mean?

sUSAN: I just think that we've spent all this time and energy building

the business, especially the catering side. You’ve never shown any in-
terest in the catering business—and I really enjoy it. And I think that
the customer base is growing and that the catering side could really

take off.

MARTIN: OK. So for you, selling out now would be bad timing; we
wouldn’t get paid back for all the money and effort we've put in?

SUSAN: Right.
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THE GOAL: COMBINING EMPATHY AND
ASSERTIVENESS IN NEGOTIATION

How are Martin and Susan doing as they try to have this difficult con-
versation? How is their negotiation going? Are they likely to be able to
solve their problem by finding ways to make them both better off? Or is
a potential deal going to dissolve into a bitter dispute that destroys the
business in the process?

Martin is doing two things well in his discussion with Susan. First, he
is demonstrating his understanding of Susan’s perspective. He notes that
Susan thinks Martin should sell his share to her, that he has never shown
much interest in the business side of the restaurant, and that it would
not be a good time to sell the catering business. Martin is asking Susan
questions about her views and opinions and is demonstrating his under-
standing of her answers by paraphrasing them back to her.

Showing Susan that he understands her perspective can’t be easy
for Martin in this conversation. The substance under discussion is dif-
ficult; neither Susan nor Martin is willing to sell half of the business
at this point, and it’s an emotionally charged issue for both of them. In
addition, Susan is saying things in an aggressive and confrontational
way—making a lot of assumptions about who Martin is and what he
wants (such as, “You just don’t have the business sense to run this place
alone, and you wouldn’t enjoy it”)—with which Martin disagrees. De-

spite this, Martin works hard to listen, and to show Susan that he’s lis-
tening.

At the same time,

_ Martin is asserting his perspective and interests in
the conversation, He

has explained why he focused more energy on cus-
tomers and less on managing the restaurant’s books. He says that he’s
sure he could hand

le the accounting side of th . .
know how to find 8 e business, or that he'd

help if he needed it And he consistently notes that

evi d i
ven when he s showing Susan he understands her views, he has views of
his own that differ from hers.

In our experience,
both empathize and
Poses of negotiation,
an accurate, nonjudg
terests, and perspect

the most effective negotiators try, like Martin, to
assert in their interactions with others. For pur-
we define empathy as the process of demonstrating
mental understanding of the other side’s needs, in-
we.! There are two ‘omponents to this definition.
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Empathy: Demonstrating an understanding of the other side’s
needs, interests, and perspective, without necessarily agreeing.

Assertiveness: Advocacy of one’s own needs, interests, and per-
spective.

Box 6

The first involves a skill which psychologists call perspective-taking—try-
ing to see the world through the other negotiator’s eyes. The second is
the nonjudgmental expression of the other person’s viewpoint in a way
that is open to correction.?

Defined in this way, empathy requires neither sympathy nor agree-
ment. Sympathy is feeling for someone—it is an emotional response to
the other person’s predicament. Empathy does not require people to
have sympathy for another’s plight—to “feel their pain.” Nor is empathy
about being nice. Instead, we see empathy as a “value-neutral mode of
observation,” a journey in which you explore and describe another’s per-
ceptual world without commitment.> Empathizing with someone, there-
fore, does not mean agreeing with or even necessarily liking the other
side. Although it may entail being civil, it is not primarily about civility.
Instead, it simply requires the expression of how the world looks to the
other person.

By assertiveness, we mean the ability to express and advocate one’s
own needs, interests, and perspective.! Assertiveness is distinct from
both belligerent behavior that transgresses the rights of others and sub-
missive behavior that demonstrates a lack of self-respect. An assertive
negotiator begins with the assumption that his interests are valid and
that having them satisfied is legitimate.’ (That’s why assertiveness train-
ing involves developing self-confidence as well as rhetorical skills.)¢ As-
sertiveness, however, does not necessarily mean dominating the conver-
sation or the other negotiator. Instead, it means identifying one’s own
interests, explaining them clearly to the other side, making arguments if
necessary, and having the confidence to probe subjects that the other
side may prefer to leave untouched.
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Three main points about empathy and assertiveness are central:

* Problem-solving negotiations go better for everyone when each side
has well-honed empathy and assertiveness skills

* Problem-solving negotiations go better for an individual negotiator if

she both empathizes and asserts, even if the other side does not follow
her lead

: * Empathy and assertiveness make problem-solving easier in both the
value-creation and the value-distribution aspects of negotiation

The first point needs little elaboration. Empathy and assertiveness are
aspects of good communication. When people communicate well with
each other, problem-solving is easier. But as we've seen, sometimes the
other side doesn’t want to reciprocate and is reluctant to listen. Susan
seems to be all assertiveness and no empathy. What should Martin do?
In our view, Martin is better off combining assertiveness with empathy,
even if he has to empathize alone, for a number of reasons.

First, regardless of how Susan is behaving,
understand her point of view. She may be an

ests and viewpoints—and he’d better know what they are. This will help

f him both then he’s trying to create value from the deal and when he
faces any dispute over how that valye should be distributed. Although
Susan has no problem being highly assertive, her opening statements

Martin really does need to
noying, but she has inter-

clarify for himself what Susan’s motives and g

1 .
equipped to find value, oals are, he will be better
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misperceptions he may have about Susan’s thinking. It would be easy,
in this emotionally charged situation, for Martin to start making un-
founded assumptions about Susan’s agenda. He needs to keep checking
in with her, to make sure that he’s not getting off on the wrong track. In-
deed, regardless of the emotional content of a negotiation, research has
shown that negotiators routinely jump to mistaken conclusions about
their counterparts’ motivations, usually because their information is
limited.®! Such mistakes are a major reason why negotiations and rela-
tionships break down. For example, negotiators often make attributional
errors—they attribute to their counterparts incorrect or exaggerated in-
tentions or characteristics. If a counterpart is late to a meeting, we might
assume either that he intended to make us wait or that he is chronically
tardy, even though we may be meeting him for the first time. In either
case, we have formed a judgment that may prove counterproductive—
particularly if we decide to keep him waiting the next time or seek other
ways to even the score.

A third benefit of combining assertion with empathy is that Martin
may be able to loosen Susan up—and gain her trust. Negotiation is a dy-
namic process. Most people have a need to tell their story and to feel that
it has been understood. Meeting this need can dramatically shift the
tone of a relationship. The literature on interpersonal communication
constantly emphasizes this point.’ Even if you are not interested in shar-
ing a deeply soulful moment with your counterpart, remember that em-
pathizing has highly practical benefits. It conveys concern and respect,
which tend to defuse anger and mistrust, especially where these emo-
tions stem from feeling unappreciated or exploited.

Finally, your empathy may inspire openness in others and may make
you more persuasive. Two-sided messages, in which the speaker de-
scribes the other person’s viewpoint before stating her own, are more
persuasive than one-sided messages."

It is not surprising to most people that assertiveness can confer bene-
fits in the distributive phase of a negotiation. Assertive negotiators tend
to get more of what they want, and negotiators with high aspirations do
better than those with low aspirations. But assertiveness can also con-
tribute to value creation; only when each party takes the opportunity to
directly express his own interests can joint gains be discovered.

There are other benefits to being assertive, however, that have nothing
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to do with value creation and distribution. Assertiveness may facilitate
successful working relationships. The assertive negotiator confronts in-
terpersonal difficulties as they occur, rather than permitting them to fes-
ter, and thus makes long-term cooperation possible. Assertive behavior
may also promote self-respect, as the assertiveness-training literature
emphasizes. Finally, to the extent that an assertive negotiator feels satis-
fied not just with the substance of an agreement but with the way she
negotiated it, the agreement itself is likely to prove more durable.

Viewing Martin and Susan’s negotiation through this lens, we see that
Martin in some ways is fortunate to have a partner who is so “up-front”
about her views and desires. By demonstrating his understanding of Su-
san’s perspective, but also asserting his own, Martin can lead the way to-
ward a solution that leaves both parties better off.

As we saw in Chapter 1, differences are most often the source of
value-creating trades. Martin has just discovered that Susan is concerned
about timing—and that she has certain forecasts about the future suc-
cess of the business. Any deal they reach should incorporate this infor-
mation. Perhaps Martin’s forecast is different: maybe he doesn’t expect
much change in the business in the next few years. Whether he buys out
Susan’s share or vice versa, they can incorporate their different views

into the structure of their transaction. But Martin discovered this differ-
ence only by listening carefully to Susan’s assertions,

THE PROBLEM: UNPRODUCTIVE TENDENCIES

Ifl our experience few people actually employ both empathy and asser-
t1.veness well in their negotiations. When faced with conflict, we tend to
either advocate forcefully—often too forcefully—our own vi)ew or focus
on the other side’s view, rather thap moving nimbly from one skill to the
other. We each assert our own story and listen to the other side only for
the purpose of constructing a “Yes, but” response. We cycle throug})ll ar-

umen
g h t and co.unt.er—argument, Dever demonstrating understanding or
really communicating very effectively.,
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stand—holding on to my own perspective will become too difficult. Af-
ter all, if I agreed with your view I wouldn’t have mine! Conversely, if I
try to assert myself in this negotiation, it’s going to be tough to demon-
strate an understanding of how you see things. Our views are just funda-
mentally different. If I advocate for mine, I can’t also advocate for yours.
It’s one or the other, not both.

Three Common Negotiation Modes

Instead of both empathizing and asserting, people often deal with con-
flict in one of three suboptimal ways—they compete, accommodate, or
avoid." Consider this example: A student comes into a professor’s office
asking for an extension on a lengthy written assignment. The professor
knows that granting the extension will create all sorts of administrative
hassles for himself. He plans to grade the papers during a short window
of free time that he’s set aside immediately after the due date. He knows
that if he starts granting extensions now—even for students with good
reasons—he will be inundated with extension requests. So he would
rather not grant the extension.
A stereotypical response in each of the three modes might be:

COMPETITOR: No, 'm sorry, you can’'t have an extension. I’ve said no ex-
tensions, and I meant it. It’s really not open to discussion.
ACCOMMODATOR: Well, let’s see what we can do. I suppose if it's no more
than a week late, I can get the grades in on time.

AVOIDER: I'm really busy right now—you’ll have to come back another

time.
What’s going on in each of these responses?
COMPETING

Competing is a label for doing lots of asserting but very little empa-
thizing. A competitor wants to experience winning and enjoys feeling

purposeful and in control. Competitive negotiators exude eagerness,
enthusiasm, and impatience. They enjoy being partisans. Competitive
negotiators typically seek to control the agenda and frame the issues.
They stake out an ambitious position and stick to it, and they fight back
in the face of bullying or intimidation in order to get the biggest slice of

any pie.
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This style may have advantages vis-a-vis the distributive aspects of
bargaining, but it also risks escalation or stalemate. A conspicuous dis-
advantage is that competitors tend to be hard on themselves, and they
feel responsible when negotiations turn out poorly. Their competitive
buttons often get pushed, and they may later regret or feel embarrassed
by their loss of self-control. Although it may not be their intention,

competitors may damage relationships if people on the other side resent
their conduct.

ACCOMMODATING

Accommodating consists of substantial empathy but little assertion. An
accommodator prizes good relationships and wants to feel liked. Ac-
commodators exude concern, compassion, and understanding. Worried
that conflict will disrupt relationships, they negotiate in smoothing ways
to resolve differences quickly. Accommodators typically listen well and

may be too quick to give up on their own interests when they fear the re-
lationship may be disrupted.

This style has straightforward advantages. On balance, accommo-
dators probably do have better relationships,
ships marked by open conflict. Because the
them as trustworthy. Similarly,
atmosphere for negotiation.

or at least fewer relation-
y listen well, others may see
they are adept at creating a less stressful

Q_ll.e__d_ismlﬁge is that this tendency can be exploited. Hard
pargamgs may extract concessions by implicitly or explicitly threaten-
ing to disrupt or terminate the relationship—in other words by holding
the relationship hostage. Another disadvantage: accommo,dators who
are unduly concerned with maintaining a relationship may not spend
enf)ugh energy grappling with the actual problem, They may pay insuf-

» accommodato

. s may feel frustrated in i ith
both substantive and interperson i

al issues.

AVOIDING

) playing little empath : :
lieve that conflict pathy or assertiveness. Avoiders be-

't $ unproductive, and th I
explicit, especially emotional, disagr When ey orable wit

avoi ;
iders don’t compete or accommo
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to seek control of the agenda or to frame the issues. Rather, they deflect
efforts to focus on solutions, appearing detached, unenthusiastic, or un-
interested.

"At times, avoidance can have substantial advantages. Some disputes
are successfully avoided; if ignored; they eventually just go away. In other
cases, avoiders may create a chasing dynamic in which the other side
does all the work (arranging the negotiation, establishing the agenda,
making proposals). Because they appear aloof, avoiders can have more
persuasive impact when they do finally speak up. In addition, their re-
serve and cool-headedness makes 1t difficult for others to know their
tFue interests and intentions, and this can have strategic advantages.

The greatest disadvantage of avoidance is that opportunities to_use
conwmﬁﬂd. Avoiders often disengage without
knowing whether obscured interests might make joint gains possible.
They rarely have the experience of walking away from an apparent con-
flict feeling better off. Even when they do negotiate, they may arrive at
suboptimal solutions because they refrain from asserting their own in-
terests or flushing out the other side’s.

Like competitors, avoiders may have a difficult time sustaining strong
working relationships. Others see them as apathetic or indifferent or
even passive-aggressive. Avoiders may well have a rich internal life, but
because they do not express and share their feelings, they can feel mis-
understood or overlooked. Some avoiders feel stress from internalizing
conflict and concealing their emotions.

Interactions among Negotiating Styles

In our experience, these styles interact with one another in fairly pre-
dictable patterns.

Competitor—Competitor: Two competitors will produce an energetic
negotiation—making offers and counteroffers, arguments and counter-
arguments, relishing the strategic dance of bargaining for the sheer fun
of it. However, because both are primarily focused on winning, they are
likely to reach a stalemate—or an outright blow-up—because neither
negotiator is listening to the other. The challenge for the two competi-
tors, therefore, is to find ways of trading control and framing compro-
mises in terms digestible to the other side.
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Competitor—Avoider: When a competitor meets an avoider, a different
problem arises. Avoiders have a knack for driving competitors crazy. By
refusing to engage, they exploit the competitor’s need to control. Frus-
trated competitors may offer concessions to induce avoiders to come to
the table. Alternatively, competitors might alienate avoiders by coming
on too strong. Thus, the challenge for competitors is to manage their
need for control and their taste for open conflict in a way that makes it
safe for avoiders to engage. The challenge for avoiders is to improve their

assertiveness skills and learn to engage with competitors without feeling
bullied or intimidated.

Competitor—Accommodator: For the accommodator, negotiating with
a competitor can be a nightmare. Savvy competitors can exploit the
accommodator’s desire to preserve the relationship and to minimize dis-
agreements. Because accommodators often make substantive conces-
sions to resolve conflicts quickly, they can improve their performance in

such situations by developing assertiveness skills to match their refined
sense of empathy.

Accommodator-Accommodator: When two accommodators negotiate,
they will be exquisitely attuned to each other’s relationship needs. But
they may fail to assert their interests adequately. They may avoid distrib-
utive issues and overlook value-creating opportunities. The challenge for

accommodators is to learn to tolerate more open conflict in relation-
ships and not to reach agreement too

quickly in the interest of keeping
the peace.

Accommodator—Avoider: When an accommodator meets an avoider,
the negotiation often goes nowhere fa

modates the avoider, both will end u
ation may flourish, however,
tional temperature of the inter

st. If the accommodator accom-
P avoiding the problem. The negoti-
if the accommodator can keep the emo-

: action low enough to coax the avoider out
of his shell.

1 Av'()lder—Avoider: Two avoiders never face up to the conflict in the first
place!

By recognizing these patterns,
framework during a negotiation to
ten to figure out what to do about

a savvy problem-solver can use this

diagnose what’s going wrong and of-
it.
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A Single Dimension
Empathy «— — Assertiveness

The
. Effective
Accommodating Negotiator
Empathy
Avoiding Competing
——
Assertiveness
Figure 3

THE APPROACH: MANAGING THE TENSION

Many negotiators feel stuck because they assume that they must choose
a single point on an empathy-assertiveness spectrum (Figure 3, top).
This often leads to confusion and frustration as people try to decide
what relative priority to attach to these two desirable sets of skills. We
suggest that empathy and assertiveness are not opposites but are instead
two independent dimensions of negotiation behavior (Figure 3, bot-
tom). A negotiator need not make trade-offs between them but can ex-
hibit high levels of both.

The challenge is to build your repertoire so that in conflict situations
such flexibility becomes possible. The goal is to pay attention to three
things:

« Understanding your own contlict tendencies and hot buttons—the way
you are likely to react in different sorts of conflict situations—and
learning to expand your repertoire of skills

- Being able to diagnose others’ conflict tendencies and inviting them to
empathize or assert as needed
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* Being able to understand the interactions you're having with the other
person and how your interactions may be unproductive

Moreover, you must learn to monitor these dynamics while a negotiation
is in progress, which can help you recognize when to change the game if
you get stuck.

But changing ingrained habits can be difficult, particularly if you fear
jeopardizing the benefits of your particular negotiating style. You may
also exaggerate the risks of exercising new skills. For example, a competi-
tive negotiator may worry that any display of empathy will be perceived
as weakness. He may also fear that if he really understands the other side
he might no longer be able to assert his own interests forcefully. An ac-
commodating negotiator may worry that if he acts more assertively, he
may damage a valued relationship—particularly if he associates asser-
tiveness with rude and distastefully aggressive behavior.

What specific steps can you take in your negotiations to increase the
likelihood that at least you—and preferably the other party as well—will
both empathize and assert? To introduce the fundamentals of a prob-
lem-solving approach to empathy and assertiveness, we again divide our

a‘dv'lce into two parts: those things you can do in preparation for a nego-
tiation, and those things you can do at the table.

To Prepare

Once again,

air good preparation is key. It requires introspection, curiosity,
and a willin

gness to share your own perspective.
KNOW THYSELF

What are your conflict tendencies and hot buttong?" How might they be

tilgg;:.red in this negotiation? If You enter a negotiation without under-
standing how your defenses tend to get triggered, you will be easily
pushed off balance by the other side.

hal?;z you a conﬂiFt-avoider? Do you walk the long way around the
ys just to a.vond the office of someone you've recently had an up-
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preparing for a negotiation, however, you should consider whether the
upcoming interaction is likely to activate your “avoid” reaction. Who
will you be negotiating with? What will you be talking about? What im-
plications—for your career, your life, your self-image—does the negoti-
ation have? Are any of these factors likely to make you want to leave the
table entirely?

Are you an accommodator? Do you tend to seek out the person in the
office that you recently had a disagreement with, for the purpose of
apologizing and repairing the relationship? Do you stay up nights craft-
ing the perfect thing to say that will help them understand and make ev-
erything better? When your mother calls, do you do everything in your
power to keep her from being upset? Again, these tendencies are natu-
ral—we all experience them. Sometimes it is wise and fair to put another
person’s interests first—to accommodate their needs instead of our own.
If accommodating is a conscious choice and not a habitual reaction to
being confronted with another’s distress, it can be an important part of
building and maintaining relationships. But in preparing for a negotia-
tion, you want to consider whether your accommodating tendencies are
likely to be triggered and whether they’ll serve you well. Who are you
about to negotiate with? What does this relationship mean to you? Will
you find it difficult to assert your own interests and perspective with this
person? Will certain topics be off limits?

Or are you a competitor? Are negotiations like a game in which you
try to win as much as you can, regardless of how you affect others? Do
you enjoy conflict situations because of the adrenaline rush you experi-
ence when you come out ahead? Are you likely to seek out an office-
mate so that you can continue your argument and convince him that
you were right all along? There’s nothing wrong with wanting to win,
and there’s nothing wrong with wanting to do as well as you can for
yourself. Asserting your own needs and interests is fundamental to nego-
tiating effectively. At the same time, in preparing for a negotiation you
should consider to what extent a competitive style may backfire. Is this a
situation in which acknowledging the other person’s perspective, inter-
ests, and needs is particularly important? If your competitive and asser-
tive tendencies get triggered here, how are you likely to behave and what
effect will that have on the other side—and your relationship?

Most people are complicated amalgams of these three styles. They
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shift from one to the other depending on the situation and whom
they’re negotiating with. Sometimes they compete. Sometimes they
avoid. Sometimes they’ll do anything to preserve a relationship. As we
have said, each style has advantages and disadvantages. As part of your

preparation, you should think about what your tendencies are likely to
be in this particular context.

BE CURIOUS ABOUT THE OTHER SIDE

In thinking through the first tension—between creating and distributing
value—you will have already begun the process of putting yourself in
the other negotiator’s shoes. You will have drafted a list of your counter-
part’s interests and alternatives. This list will make empathy at the table
easier by preparing you to be open to his story about the negotiation.

Now ask yourself: What is the other side’s story, anyway? What is he
telling his colleagues or friends about you and your situation? We all tell
ourselves stories all the time, and the other side will undoubtedly have
one about your negotiation. As you prepare, if you can’t imagine how
the situation makes sense from his point of view, that means you still
need to acquire more information from him, Consider the best way to
elicit this information. What questions can you ask? How can you frame
these questions so that you sound genuinely interested and not accusa-
tory?

l?on’t assume you know the other side’s story. If you think you do,
youre probably wrong. Even if you turn out to be substantially right,

you will still be more effective if you begin with an attitude of curiosity
about how the other side sees the world.

In thinking about the upcoming negotiation
challenging to demonstrate understanding of t,
hear. Maybe you have a pretty good idea of wh
and just thinking about hearing him say it make

recognize that it can be
hings you don’t want to
at the other side will say,
s your blood boil. Maybe
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pare to demonstrate understanding of what, to you, is outrageous non-
sense and unjustified criticism?

Your preparation consists in large part of not doing what you might
normally do, namely, building an arsenal of counter-punches. That will
only make you tense and angry before you even get to the table. With
that kind of build-up, you'll explode before the other side ever gets a
word out. Remember that the other side might not say or do any of the
horrible things you are expecting.

Next, ask yourself: What is the worst thing the other side could say
about you? What's going to be the hardest thing for you to hear? Make a
list, either mental or written, of these trigger points. If the negotiation
centers on a deep-seated or long-standing conflict, you may need to en-
list a close friend to act as a coach and sounding-board. In our experi-
ence, it can be enormously helpful to hear the imagined criticisms—the
ones that are really going to send you over the top—spoken out loud ina
neutral setting. It’s good to hear them coming out of your own mouth,
as you explain them to your coach, and it’s even better to hear them spo-
ken by your coach as he talks out the problem with you. These attacking
comments will begin to lose their sting as you become increasingly used
to hearing them.

Then ask your coach to play the role of the other side, and practice re-
sponding to each attack by simply paraphrasing it. Recall how Martin
responded to Susan’s belittling comments:

sUSAN: You've just never shown much interest in the business side of the
business—you’d be terrible on your own.

MARTIN: So you think that I don’t like the business side of running the
restaurant, and that I wouldn’t do well here without you?

Resist the temptation to argue, even with your coach. You don’t need
to argue. Indeed, you may find that you are much calmer when you
don’t even try. Instead, just practice acknowledging that the speaker has
expressed a certain view of your behavior, which you don’t necessarily
share.

PREPARE TO SHARE YOUR PERSPECTIVE
For many, empathy is the hard part; assertion is easy. But this isn’t always
the case. Sometimes it’s hard to assert your own perspective, especially
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when the other person doesn’t want to hear what you have to say or
thinks something very different. And it can be hard to do confidently,
particularly when you don’t feel confident.

We all have a right to express our views. Even if your perspective or
story turns out to be incomplete or inaccurate, you should be confident
in your right to articulate how you see the situation. Just as you don't
need to agree with the other side when you demonstrate understanding
of his views, he doesn’t need to agree with you when you explain yours.
But he should listen, and if he doesn’t, you should insist.

In preparing for this assertive component of your negotiation, first
ask yourself whether you really feel entitled to have your say. If you have
any hesitation in this regard, it can help if you resolve to try to empa-
thize with the other side’s views; this may make you feel more confident
about asserting your own. “At least I won’t be acting like a jerk,” you can
tell yourself. “I'll demonstrate understanding of what the other person is
saying, and then I'll try to explain how I see it differently. That’s bal-
anced. That’s fair” Part of your preparation is to think about how to ne-
gotiate a process that ensures that both sides have an opportunity to as-

sert their own perspective and demonstrate an

, . understanding of the
other’s perspective.

N.ext, practice telling your story. Don't just imagine it in your head—
say it out loud. You'll be surprised how much revision and refinement
you'll want to make when you hear the story in your own words, with
your own ears. Does your story tend to meander and get side-tracked in
irrelevant details? What are the key points that you want to make? Are

?
t youTe unsure about? Do you need
case clearly and persuasively? How can

rative, make a list of your key poi
Wwaste mental energy worryi
in : .
portant, ying that you might forget something im-
Finally, consider h
OW to frame )
take it in and yYour story so that the other side can

iti :
$ Most persuasive, Rehearse a story that doesn’t blame
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the other side and doesn’t characterize her motivations or intentions.
For example, if your negotiation will inevitably involve a discussion of
past conflicts with the other side, try to present your account in as neu-
tral a way as possible. “When you [did X), this is how it affected me. 'm
not suggesting that was your intention. I don’t know what your inten-
tion was, and you may have intended something quite different. But the
impact on me was . ..~ In this way, you will give the other side some
breathing room to absorb what you are saying.

Suppose Martin realizes that it is important to him that Susan under-
stand why he has always been so gregarious with customers and eager to
spend money on promotions and marketing. He might say something
like this:

MARTIN: I know I've mentioned this a million times, but I always
dreamed of owning a restaurant. I was raised in a big Italian family
where food was the center of the universe. Every Sunday our house was
the place where everybody dropped in for dinner. We had a tiny house,
so the dining room was crammed with people. Sometimes it felt like the
whole neighborhood was in there. People would sit for hours, telling sto-
ries. Both of my parents were great cooks, so that pretty much defined
my idea of what food was all about. P've always wanted to create that
same feeling in our restaurant. In college, my business training largely
focused on marketing. My course in hotel management was obsessed
with word-of-mouth. They actually taught us that in restaurants you
should give food away, if it builds customer loyalty. So when you and I
started our restaurant, I had all these ideas in my head—about my fam-
ily and about good business practice and so on. You may have thought I
was cavalier and wasteful or just didn’t care about money, but I was
making conscious decisions. You might not have agreed with them, but
they were decisions. The problem is, we never talked about it. So I'm not
blaming anyone. We just had different perspectives. You were worried
that the restaurant would fail because of costs being too high, and I

was worried that it would fail because of our customer base being too

small.

At the Table

Your first goal at the bargaining table is to lay a foundation for problem-
solving. To do this, you need to establish a process that will allow both
parties to empathize and assert. These basic tasks are critical to ensuring
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that, as the negotiation goes along, it doesn’t derail because of misunder-
standings or unnecessary escalation of conflict.

NEGOTIATE A RECIPROCAL PROCESS

In our experience, it often helps to discuss process explicitly at the start
of a negotiation, by saying something like this: “I have a suggestion. I'd
like to be sure we both have an opportunity to explain how we see
things. I suspect your perspective about these issues is very different
from mine. But I'd like to understand your perspective, and I'd like you
to understand mine, even if we don’t agree. You can go first, and I'll lis-
ten. After you're satisfied that I understand your point of view, then I'd
like to take a few minutes to tell you about mine. How does this sound to
you?” But beware of trying to impose a process. The negotiator on the
other side may have her own views of what the agenda should be. And
she may not immediately see the utility of trying to explore each other’s
views and interests.

It (?ften helps to let the other side talk first. People like to talk, and
they like to assert their own views. Competitors,

; this invitation. Even accommodators and avoider

25 sist sharing their point of view, especially if they
defensive by hearing your perspective first. This approach can be partic-
u'larly productive if there are strong emotions attached to the negotia-
tion. Many people cannot listen at all until they’ve blown off steam. Let
them say their piece. Give them Plenty of time. Let them run out of gas.
Be prepared to show them You understand. And make it clear from the
outset that understanding doesn’t mean agre

- » e' . T . .
will give you a much better chanc ing. This simple process

¢ of getting the other : -
i u ot 8¢ persons atten
when it’s your turn to talk, And it will give you a chance to demon-

strate what empathy looks like In a negotiation
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But what if the person on the other side won’t stop talking? You will
need to remind him of the understanding that you would both have
some air time. You might want to say something like this: “You've been
explaining how you see the situation for a while now, and I think I’ve
shown you that I understand your point of view. Because we see things
differently, I'd like a chance to explain my perspective and make sure
that you understand it. Would that be OK with you—if I take a few min-
utes to tell you my view of the situation?” Every negotiation follows
some process—you can’t get around it. If you don’t take the time to ne-
gotiate a reciprocal process, you may end up in a cycle of argument and
counter-argument in which neither side listens to the other. In that case,
the process that you will have established by default is “Whoever talks
loudest and longest wins.”

USE THE EMPATHY LOOP

Assuming that the other side sees the need for some reciprocal under-
standing, and that she has accepted your invitation to talk first, how do
you go about demonstrating that you are trying to understand? Use a
technique we call the empathy loop (Figure 4).”* The empathy loop has
three steps:

(1) You inquire about a subject or issue
(2) The other side responds

(3) You demonstrate your understanding of the response and test or
check that understanding with the other person

In other words, you loop your understanding of the other side’s perspec-
tive back to them. If they respond to your looping by saying that you've
gotten it wrong, you treat this as a return to step two and again loop
what they have said. The empathy loop is the basic tool to fall back on
when you are trying to demonstrate understanding.

To switch examples for a moment, let’s go back to Stephanie’s negoti-
ation with her prospective boss about whether the Bradford Advertising
Agency would pay her moving expenses (see Chapter 1). As she probes
his interests, she might say something like this:

STEPHANIE: So it sounds like you aren’t interested in paying for my mov-
ing expenses. Why not?
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BRADFORD: Well, it’s pretty simple—as a company policy we just don’t
cover moving expenses. I can’t bend the rules in every case.

STEPHANIE: I see. So the company has a policy about this, and you're
concerned about the consequences if you made an exception in my

case.

BRADFORD: Right. You know, your expenses probably won’t be that high,
but some people move half way around the world and have a ton of

stuff, and then the company gets socked for a huge moving bill. So our
rule is no moving expenses.

STEPHANIE: OK. So you think my expenses would be pretty low, but
you're still concerned that if the company picked them up it could get

stuck later with someone else’s really high bill. Is that basically it—or is
there something I'm missing?

BRADFORD: No, that’s it in a nutshell. I wish I could help you out.

At this point, Stephanie has tracked Bradford’s concerns and interests
carefully, looped those back to him, and inquired toward the end about
whether her understanding is complete or still seems—to Bradford—to
be missing something.

There is no single formula for demonstrating understanding. But we
can suggest some helpful questions for eliciting the other person’s story
and showing them that you’re trying to understand. These include: !

“Is this the problem as you see it?”

“Wi]l you clarify what you mean by . . . My understanding is . . . Is that
right?

“What I understand you to say is . .. Is that right?”
“As I understand it, the problem is .

“To summarize, the main
stood you right?”

- - Am [ hearing you correctly?”
points as I heard them are . . . Have I under-

“What am 1 missing?”

“Is there anything about h g
etz g OW you see this that we haven’t talked about

Cu;l“a};e g;ea}sle formulation is Jess important than trying to check the ac-
Y ot what you have understood. Demonstrating understanding re-

quires Paraphrasing, checking your und ; 0 4
person a chance to respond. Egn)l,Path nderstanding, and giving the other

. as we see it, requi i i

0Sity. s It ¢ ) ok » requires genuine curi

inctlz;din tz;lnonot be easily faked with the insincere use of catch-phrases,
B Tose suggested above. Most people are pretty good at detect-
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The Empathy Loop

Step1 You inquire
Step2 The other side responds

Step3 You demonstrate your understanding
and test with the other side

Step4 If they confirm your understanding,
the loop is complete

If not, go to Step 1

Figure 4

ing a phony who is simply going through the motions. “What I hear you
saying is” can make matters worse if the other person thinks you really
don’t care about learning their perspective or are being manipulative.
Having the right mindset is critical.

DON’T AGREE IF YOU DISAGREE

As you listen and demonstrate understanding, the other person may say
something like, “Don’t you think that's right?” or “Do you see what I'm
saying?” Generally these questions are merely attempts to get you to con-
tinue to demonstrate understanding, but they invite confusion about
whether you actually agree on the substance. Be clear that you do not, or
that you are not yet sure about what you think. Say, “I'm just trying to
understand—I have a perspective of my own, but let’s wait on that.” Or,
“Pm not sure yet whether I agree or disagree, but for now I just want to
understand how you see the situation.” Keep clarifying the point that
empathy doesn’t mean agreement.

No matter how much both sides listen and empathize, they may still
disagree. And then there may be sparks—not out of anger or aggression
but merely because of genuine difference. Be prepared for such conflict,

- particularly if you tend to be an avoider. Expect it. Imagine how it will
feel to sit in the face of the disagreement and hold on to your view in a
respectful and productive way. Prepare yourself for conflict so that you'll
be able to manage it skillfully.
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CHECK IN ONE LAST TIME

At some point you will likely feel that you have heard the other side out
and have shown her that you understand her view. It may take longer
than you expected. But eventually you'll loop enough times that she
should feel that you’ve heard her.

To make the transition to asserting your own perspective, you want to
check in with the other side one more time to be sure that she agrees
that you have heard her point of view. “So—it seems that you think X, Y,
and Z. I also heard you say A, B, and C. s that right? Is there anything

I’'m missing in your story, or more you want me to hear? No? OK, well, I
guess I'd like to tell you how I see things.”

EXPLAIN YOUR STORY

After you have demonstrated to the other side’s satisfaction that you
understand her perspective, you should be in a better position to as-

sert some of your own interests and concerns, For example, Stephanie
might say:

STEPHANIE: Well, I appreciate that youwd like to help out with the move.
Let me explain my concerns about moving expenses and why I hope we
can find a creative solution. Is that OK?

BRADFORD: Sure.

STEPHANIE: If [ accept this job, 'm going to have some start-up ex-
penses. Ill have to sell my house and buy a house here. I'm corll)cerned

about a cash-fl : .
e, Frank;;,N problem. The moving expenses alone will be about

I don’t have that much in savi i
ngs. The move will take a
sfuile olf weeks, and | p’robably won't get a paycheck until I've been at
Ork at least a month. I'm worried about how I'm going to make it
through this period. o fo make!

BRADFORD: Oh, [ see. That’s a tough situation,
STEPHANIE: Yeah, frankly it creates a rea problem.

N ;lzil:a}rl:: g‘?vesnt fittack or belittle the company’s policy. She simply
her. Becanes shel’l point of view and why the cost of moving concerns
ries), she is less tseprepared (she ‘f(nows there will be two different sto-
right one 1 mpted to say, .Your policy is stupid; my story is the

nstead, her task—which she negotiated explicitly up front—



The Tension between Empathy and Assertiveness

67

is just to lay out her own story, even if it differs from her prospective em-
ployer’s.

CHECK THE OTHER SIDFE’S UNDERSTANDING OF YOUR STORY

As a last step in laying the foundation for problem-solving, you want to
be sure that the other side has heard you. Don’t assume that his nodding
head or “Yes, yes” indicates true understanding. Ask him to demonstrate
understanding more completely by sharing his version of your story.
There are many ways to do this, including;

« “I’m worried that I'm not getting my message across. Could you help
me out: what did you hear me say?”

“Just to be sure I'm not confusing you, what do you think my point
was there?”

“Pve tried to show you that I understand the situation from your point
of view—I wonder if you could do the same. What do you hear me
saying?”

By asking the other side to demonstrate their understanding of your
perspective, you can reinforce that your empathy with him didn’t mean
agreement. Once he has to show you understanding, he is far less likely
to say, “But you agreed with me before.” Moreover, you will most likely
identify points that he didn’t hear completely or has translated in a way
that doesn’t make sense to you.

IF NECESSARY, CHANGE THE GAME

No matter how carefully you try to establish a productive process at the
start, you may find that eventually you get stuck. Perhaps neither you
nor the other side is listening after all. Perhaps you are feeling defensive.
Perhaps the other side seems to be tuning out.

Recall our discussion of the three negotiating tendencies and how
they typically interact. Try to diagnose what is happening. Have you
been acting like a competitor? Have you taken up too much air time and
tried to control the agenda? Do you need to back off and listen for a
while? Think about the other side’s behavior. What negotiating style has
he been using? What does that tell you about why the two of you have
gotten stuck? Look for a pattern. Then see if you can change the dy-
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namic by adding more empathy or assertiveness, as needed. If you think
youw've gotten caught up in a competitive mode, you might say: “You
know, I realize I've been doing all the talking and I’'m not sure I've fully

understood what you’re trying to say. Would you take a few minutes and
help me understand why . . . ?”

CONCLUSION

Like the tension between creating and distributing value, our second
tension between empathy and assertiveness must be managed. The most
skilled negotiators have a broad repertoire of interpersonal skills. They

can both listen well and speak persuasively. These basic communication
skills lay the best foundation for problem-solving.



The Tension
between
Principals

and Agents

Sam Walsh is about to sell his house
and move to Arizona to retire. He bought the house eight years ago
when the real estate market was in a slump. The market is booming now,
and some of his friends have recommended that he sell his home with-
out a real estate agent. Sam has seen books that describe how to adver-
tise a house, how to conduct a successful open house, and how to nego-
tiate with a potential buyer through the process of offer and acceptance,
purchase and sale, and closing. And of course the Internet now offers
new possibilities for listing one’s home. Given all these resources and a
booming market, Sam thinks perhaps he could sell his house fairly
quickly and for a good price by himself, without paying an agent’s 6 per-
cent commission.

But Sam isn’t so sure that the savings are worth all that effort and
anxiety. Granted, real estate agents are expensive, but what if selling in-
dependently doesn’t go well? And it seems like an awful hassle. Wouldn’t
it be easier to let an agent handle all the details? And more comfortable
not to have to do all that negotiating with the buyer?

Sam calls a family friend who recently bought property in the neigh-
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borhood and asks her whether she liked her real estate agent. “Sure,” the

friend says. “She’s a great agent—her name is Betty Ortiz. Give her a call.
She’ll help you out.”

THE GOAL: REAPING THE FULL BENEFITS OF HIRING
AN AGENT

Sam wonders whether hiring a real estate agent will provide a net benefit
in the sale of his home. On the one hand, maybe an agent will sell his
home more quickly and for more money than he could otherwise get. If
he doesn’t use an agent, maybe his home will sit unsold for months. But
on the other hand, maybe the agent won’t earn her commission and will
end up costing Sam money. How should Sam decide what to do? How
will his decision about hiring an agent affect the sale of his home? More-
over, if he hires an agent, how should he negotiate the terms of that rela-
tionship?

Agency relationships are everywhere, We constantly delegate author-
ity to others so that they may act in our place. We ask lawyers to repre-
serlzt ;s; we give money managers authority to make our investments; we
ask doctors to take responsibility for our i ;
employees to do the wolzk we asggn; S
islate on our behalf. Indeed, it is h
function at all without agents acting

we depend on
and we elect public officials to leg-
ard to imagine how society could

: on behalf of principals—diplomats
on behalf of nations; labor leaders on behalf of unions; sports agents on

behalf of players; literary agents on behalf of authors.

When a principal hires an agent to act on his behalf in negotiations
across the table with another party, he may expect—naively—that the
agent V\.Iill be motivated solely to serve the principal’s interests. This is
how principal-agent relations would work ideally. But in the real world,

Wn. As a result, the principal-agent
flicts th ; -
ment behind the table. $ that demand skillful manage
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across the table. For all of these reasons, effective negotiation requires a
good understanding of the benefits and risks of the agency relationship
and how it can best be managed.

Agency Benefits

Why are agency relationships so pervasive in negotiation? Because an
agent can provide significant benefits to her principal. These benefits de-
rive from four sources:

« Knowledge: An agent may have specialized knowledge—that the prin-
cipal lacks—about market conditions, formal or informal norms, or
relevant risks and opportunities. An investment banker will know po-
tential buyers for her client’s company, for example, and may be better
able to price the deal.

Resources: An agent, by reason of his reputation and relationships, may
be able to provide access and opportunities that would otherwise be
unavailable. For example, a well-known literary agent can get a pub-
lisher to read a new author’s manuscript, and later negotiate favorable
deal terms, because of the agent’s reputation for having good judg-
ment.

« Skills: An agent may be a better negotiator than the principal, whether
owing to experience, training, or natural ability. A client may hire an
attorney to negotiate a settlement or a deal, for example, because the
client believes that the lawyer will be more effective.

Strategic advantages: An agent may be able to use negotiation tactics
on behalf of the principal in a way that insulates the principal from
their full impact. The principal can remain the “good cop” while the
agent plays the bad cop. For example, a sports agent can engage in
hard-bargaining tactics with the team’s general manager while the
player remains on good terms with the team. Conversely, a collabora-
tive agent may be able to settle a dispute with an agent on the other
side even if the principals are in conflict.

In many cases, the agent will be able to do things the principal could
never do on his own, and the possibility for both the principal and agent
to benefit from trade between them is clear. The agent may have an ab-
solute advantage over the principal with respect to those activities. In
Sam and Betty’s case, Betty may have skills, knowledge, and resources
that Sam lacks. But economic theory suggests that even if Sam knows
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as much—or more—about selling residential real estate as Betty, that
doesn’t necessarily mean that he should sell his house himself. The eco-
nomic principle of comparative advantage dictates that there can be
gains from trade when each party (whether a person, firm, or country)
specializes in the production of goods and services for which that party’s
opportunity cost is lower. If Sam’s opportunity costs are high, it may be
more efficient for Sam to hire Betty as his agent and spend his time do-
ing what he does best.

Imagine that Sam has decided to talk to Betty about whether to
hire her. They meet at his home on a Saturday afternoon. Betty walks
through the house, noting approvingly many of the details and features
that might raise the selling price. As Sam gives Betty a tour, she asks him
all sorts of questions—about the square footage of the house, when he
purchased it and what he paid for it, the age of the appliances and heat-
ing system, the condition of the roof, any electrical work or other up-

grading he might have done. By the time they sit down to talk, Betty has
a fair picture of the investment that Sam has made.

BETTY: Well, it’s a beautiful property. You obviously care a great deal
about your home. The kitchen is lovely—you made a wise choice to re-
model there. I think you should do very well, given the way houses are
§elling‘ this season. The first thing we would need to do s agree on a list-
ing price and a date to put the house on the market. I'd suggest sooner
rather than later. As for a price, I've brought some information we can
look at.

sAM: That’s great. But before we get into the numbers
could talk about your services. To be honest, I'm still ;

whetherot}? Tetain an agent at all, rather than sel] the house myself.
BETTY: O, sure. No problem. I would defin; i ‘
then I'm biased. But let me tel} T

ou the sorts .
agent brings. H of advantages having an

I wondered if we
rying to decide

belp S?m get t.he best possible price i ous'e. “Se,tt]:;t)tl}f: );jgs:: ac:l':
z)nfgi I}l)fr;; ;sticorrlltlclzlil, }.3etty says. “I know the market” She’s brought lots
cent trends i Snowing recent sales in his neighborhood and town, re-

nds 1n the market, and detailed comparables that she would use
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to justify whatever price they arrive at. “It’s not easy setting just the right
price,” Betty says. “Too low and it’s easy to sell but you don’t get full
value. Too high and you can scare off potential buyers. Or if you do find
one, the bank won't finance their mortgage.”

Betty then describes her approach to marketing and shows Sam a few
sample brochures of other houses she has sold recently. She also empha-
sizes how her relationships might benefit Sam. “I have some clients of
my own who might be interested, and I know every important broker
in town,” she explains. She tells Sam that after putting his house on
the market she would first bring a caravan of other real estate brokers
through in order to expose the house to those working in the area. Then
she would invite brokers to bring their own clients for a few days before
hosting the first open house on a Sunday afternoon. “That’s a big draw,”
Betty says. Brokers who have seen the house already will try to get their
clients back before the open house. And then the open house should at-
tract lots of casual lookers and those clients who weren't able to make it
during the week. After the initial open house, Betty explains, she would
hold open houses for two more weekends. “I can also save you from
what would otherwise be a real nuisance. I'll be responsible for showing
your house, and I'll be sure that we set these open houses and other vis-
its at times that are convenient for you.”

sAM: That would be great. The less hassle, the better.

BETTY: Last but not least, I've had lots of experience at negotiating home
sales. Not only can [ help you get the best price, I can help you figure out
which offers to take seriously, how best to make counteroffers, and what
secondary terms are reasonable. In my experience it’s best if the seller
doesn’t have to deal directly with the buyer or the buyer’s agent. You'll
find it a lot more comfortable to hold out for the good price if you don’t
have to deal directly with the other side.

sAM: What about after I've accepted an offer?

BETTY: Well, I'll take care of moving toward a formal purchase and sale

agreement. I'll make sure any necessary inspections get done, and some-
times I even help the buyers get their mortgage.

Betty and Sam keep talking, and Sam sees the advantages that Betty
will confer in terms of skills, resources, and knowledge. She has access to
clients and other brokers, she knows the market, and she has lots of time
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to invest in selling his house. He decides that he’ll use an agent, and he

feels comfortable with using Betty. She seems open and easy to talk to,
and not too pushy.

saM: OK, but what about fees? What would your commission be on a
sale?

BETTY: My commission is the standard 6 percent of the sale price. You
pay nothing unless we sell the house. Actually, the fee is normally split

with the buyer’s agent, assuming there is one. But whether or not the
buyer has an agent, the fee is 6 points.

saM: Hmm. What happens if you sell the house very quickly? Is the fee
still 6 percent?

BETTY: Yep, if we sell it quickly, isn’t that a good thing? That’s what we
want, right?

SAM: Sure, I guess. But the quicker the sale, the less work you have to do,
right? And what if there isn’t a buyer’s agent? What if a random buyer

just walks in to the first open house and plunks down my asking price? Is
the fee still 6 percent?

BETTY: Yes, it is.

THE PROBLEM: AGENCY COSTS

Sam sees the advantages of hiring Betty. But there’s a nagging question
in his mind: Are these fees really worth it? What if she sells the house
without much effort? Or what if she doesn’t work hard enough? How
will Sam know? Despite Betty’s upbeat attitude and optimism about
working together to sell his house, Sam fears there may be problems
down the road. At this point, however, he’s not sure exactly what those
might be.

Hiring an agent is not a simple matt
tiation introduces a third tension: be

Beca.use agents often have expert knowledge, substantia] experience, and
special resources that the principal

lacks, the relationshi
value. : ’ lonship can create
- V:‘,\ltt }:h::hsame ;m}lle, however, because the agent’s interests may not
0S¢ of the principal, a nu .
mber of uniqu ; el
stubborn problems can arige The lit, que and intensey

er. Bringing an agent into a nego-
tween the principal and the agent.
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The Sources of the Tension

Agency costs are not limited to the amount of money that a principal
pays an agent as compensation for doing the job. They also include the
money and time the principal spends trying to ensure that the agent
does not exploit him but instead serves his interests well. To understand
why agency costs exist, consider that principals and agents may differ in
three general ways:

* Preferences
« Incentives

+ Information

DIFFERENT PREFERENCES

First, the preferences, or interests, of an agent are rarely identical to
those of the principal. Consider their economic interests. Betty’s pri-
mary economic interest is in her own earnings as a real estate agent. In
this transaction, Sam’s primary economic interest is in the net sale price
for his house. Betty may have other interests as well. She has a strong in-
terest in her reputation and in securing future clients. She has an interest
in maintaining good relationships with other agents, banks, home in-
spectors, and insurance agencies. Betty is a repeat player in this game,
while Sam, particularly if he intends to leave the community, is a one-
shot player who might be more than willing to sacrifice Betty’s reputa-
tion in order to get a better deal for himself. Conversely, Betty may be re-
luctant to bargain hard for certain advantages for Sam because of her
desire to maintain a congenial relationship with the buyer’s agent, who
may be a source of future client referrals.

DIFFERENT INCENTIVES
Agency problems may also arise because the incentives of the principal
and the agent are imperfectly aligned. The culprit is typically the agent’s
fee structure, which may create perverse incentives for the agent to act
contrary to the principal’s interests. This discrepancy is sometimes called
an incentive gap.

For example, Sam wants an arrangement that maximizes his expected
net sale proceeds after her fee. Betty, on the other hand, wants a fee
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structure that yields her the highest expected return for her time spent. If
they agree to a percentage fee, Betty may prefer a quick and easy sale at a
lower price to a difficult sale at a higher price because with the former
she will get more return for hours spent working. Indeed, a recent study
suggests that when realtors put their own homes on the market, they
tend to get higher-than-average prices, because they get the entire bene-
fit of their additional hours of work, not just 6 percent of it.’

DIFFERENT INFORMATION

The information available to the principal and the agent may differ. We
are speaking here of kinds of information that either side may have an
incentive to keep to itself. Betty may know that market conditions are
improving, for example, but she may be reluctant to share this with Sam
for fear of inflating his expectations. Similarly, it may be difficult to know
how much effort an agent is actually putting in on the principal’s behalf.
Because the principal cannot readily discover this information, the agent
might shirk her responsibilities and earn pay without expending effort.

Management Mechanisms and Their Limitations

These potential conflicts can be controlled somewhat

' , through three ba-
sic management mechanisms;

* Incentive contracts
* Monitoring systems
* Bonding

INCENTIVE CONTRACTS

Incentives can be built intg contract
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Many different incentive structures exist, including:

* Percentage compensation
+ Hourly fees
* Fixed fees

* Bonuses or penalties

These methods can minimize the principal-agent tension, but no incen-
tive structure can ever completely resolve it. To see why, consider our
real estate example. Real estate agents are commonly paid a commission
only if a sale is completed. This is an incentive contract: the agent’s re-
ward depends on successful performance. Such contracts have both ben-
efits and drawbacks. On the one hand, Betty profits—and Sam incurs
agency-related costs—only if Betty manages to sell his house. On the
other hand, as we have seen, this incentive may induce Betty to pressure
Sam to accept a deal that is not optimal for Sam but which guarantees
Betty a quick profit in comparison to her efforts. To be perfectly aligned,
Betty’s incentives vis-a-vis the sale would have to be identical to Sam’s.
But for this to occur, Betty would have to buy the house herself and re-
sell it; only then would she have a 100 percent stake in the sale, as Sam
does. This, of course, would transform her into the principal stakeholder
and eliminate the agency relationship altogether.

Because Betty does not have as great a stake in the sale as Sam does,
Betty and Sam may face conflicting incentives at various points in the
transaction. Suppose that with very little effort, maybe 25 hours of work,
Betty could sell Sam’s house for $250,000. With a 6 percent commission,
this would generate a $15,000 fee—$600 an hour. Assume that with a
great deal of effort, perhaps 100 hours of work, the house could be sold
for $275,000. Sam would pay Betty an additional fee of $1,500 on the ex-
tra $25,000. From Betty’s perspective, the marginal effort may not be
worthwhile. She works 75 extra hours for only $1,500—which works out
to $20 an hour. Even if Betty could sell the house for $300,000 with only
50 extra hours of work, she might still decide that it was not worth the
extra $3,000 fee at $60 per hour. She might feel that her 50 hours would
be better spent selling someone else’s house at a much higher hourly
rate—even though Sam would almost surely feel that an extra $47,000 in
his pocket justified the additional time on Betty’s part.




78

THE DYNAMICS OF NEGOTIATION

Uncertainty about the housing market will further complicate Sam
and Betty’s task. Neither of them knows what will happen if Sam turns
down an offer of $250,000 and Betty puts in additional effort in the
hope of receiving $275,000 or $300,000. Most likely, however, Betty will
have more information on this point than Sam. Can he trust her to re-
veal this information candidly, when it might be in her interest for him
to accept the lower offer?

Consider the homeowner’s dilemma at an even earlier stage of the
transaction, before the house goes on the market. After thinking about
these problems, Sam might realize that Betty has an incentive to set a
low selling price for his home so that it could be sold quickly and with
little effort. Reaching for the stars isn’t in Betty’s interest. It might not be
in Sam’s interest either, but he wants to be sure that Betty is giving him
information candidly. He might thus decide to ask a number of agents
for competing estimate recommendations. Although this could provide
him with some reassurance, competition of this sort is not a complete
solution. Instead, such competition may encourage agents to make unre-
alisticall.y l'ligh. estimates in the hopes of securing an exclusive listing. Af-
ter thf’- hstln.g 1s secured, an agent might put the house on the market for
the high price l?ut then expend little effort trying to market the house.
After some period of time, the agent might then approach the owner

and indicate the necessity of lowering the price to increase the chances
of a sale. In the end, the homeowner m

initially set an unrealistically high price,
unilateral price concessions is taken by
that the house is of questionable value.
make it difficult for the principal to align
own. The homeowner may be unable to
the accuracy of a single agent’s estimates.
Clu\(ll\fhm; cll:“t:;r;rts Saarg Just pay Betty by the hour? Many professionals—in-
cucin A n accounte?nts—have traditionally been compensated

way. At first glance, this may seem a straightforward way to guar-
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will be less profitable for her than a sale that takes longer. Other things
being equal, of course, Sam would prefer a sale sooner rather than later.
Betty’s incentive to put in extra time doesn’t necessarily meet Sam’s
needs.

An hourly fee also creates monitoring problems. How does Sam know
the number of hours Betty is actually putting in? And how does he know
whether those hours are being spent efficiently, in a way that most bene-
fits Sam? Is she diligently pursuing buyers, contacting other agents, and
creating attractive brochures and ads to market the property? Or is she
just holding open houses over and over again so that she can bill Sam for
the set-up and break-down time? Sam might have reason to fear that
Betty will not use her time most productively under an hourly fee ar-
rangement.

Sam could also offer to pay Betty a fixed fee for her work. Assume that
Sam expects to list the house for $250,000. He and Betty know that if the
house sells for this amount she'll earn a commission of $15,000. But nei-
ther knows what the actual sale price will be. The market is hot. Maybe
Sam will receive offers above his asking price—it’s been known to hap-
pen in his neighborhood. Or maybe no buyer will come along and he'll
have to drop the price to $230,000, or even lower. If Sam believes that
the hot market will work to his advantage, he might offer to pay Betty
$15,000, regardless of the sale price. He would thus insure against the
possibility of a greater fee, at the risk that he would overcompensate
Betty in the event the market failed him and the price had to be lowered.

Fixed fees have certain advantages. They encourage the agent to get
the job done within the cost parameters set by the fixed fee. However,
fixed fees can create perverse incentives of their own. If Betty will receive
$15,000 regardless of her effort or the sale price, why should she put in
the time required to sell the house at $250,000, as long as she sells it at
some price?

What about a percentage fee with a clause to reduce the percentage if
the house sells very quickly? Sam has already expressed concern that the
house might sell in just a few days with minimal effort on Betty’s part. If
that's the case, why should Betty get her full 6 percent commission? Sam
might propose that if the house sells within seven days of listing, Betty’s
commission will be reduced to 4 percent. Even if Betty agrees to this fee
structure, however, it creates a new set of incentive problems. Now Betty
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has an incentive to delay. Why sell the house on day five if on day eight
she’ll make an additional 2 percent?

What about some hybrid of a percentage fee and an hourly fee? After
all, Sam’s real concern is that Betty will slack off if the house doesn’t sell
quickly. It’s on day fifty that he needs Betty to work at selling the house,
not on days one and two. Thus, Sam might suggest a lower percentage
fee—perhaps 5 percent—plus an hourly bonus for work performed after
day fourteen. In this way, he might hope to inspire Betty to put effort in
when he needs it most. But from Betty’s perspective, this arrangement
forces her to put effort into trying to sell a house that’s not priced right
for the market. Why should she bear the burden in such a situation?
Why shouldn’t Sam lower the price and thus generate more sales inter-
est? And why should she work toward an early sale—which Sam, too,
would prefer—if it just means that she’ll get a lower percentage fee?

MONITORING SYSTEMS

If incentive contracts don’t completely solve the problem, why can’t a
principal just watch over his agent and ensure that the agent performs
satisfactorily? This is the second management mechanism: monitoring.
If Sam knows which marketing activities are most likely to result in the

sale of his house, he can simply follow Betty around and see whether she
engages in those activities. This mechanis
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how well they perform.
The problem with monitoring, however,
doesn’t always tell the principal what he ne
termine whether an agent has performed

must be able both to observe the agent’s behavior, which is often Impos-

sible, and to distinguish desirable from undesirable behavior, which is
often beyond the principal’s expertise, S ’

Betty’s every move. To do $o would waste

her in the first place. In additj i
. : 10n, even if he dj
might not be able to distinguish b © id watch her closely, he

etween high-quality and low-quality

‘I;v:trtl;? I\f\fce);ﬂyhthree Pliople attend his first open house, should heqblame
3 € her marketing efforts sub ’

agents would have done? Sam s u Substandard compared to what other

nlikely to know
Perh ’
aps Sam could employ another Specialist or expert to monitor

m is often used by employers,
yees and compensate them based, in part, on

is that it is expensive and it
eds to know. In order to de-
appropriately, the principal

am, for example, can’t watch
the time he is saving by hiring



The Tension between Principals and Agents

81

Betty. This approach is not uncommon. For example, a corporation’s in-
house lawyers often monitor the efforts of the corporation’s outside law-
yers, who work for private firms. Similarly, outside corporate directors
often monitor the efforts of management. It should be obvious, however,
that this is hardly an ideal solution. Hiring yet another professional to
provide services is expensive—and the compensation arrangement for
this other professional may in itself create distorting incentives. More-
over, a conspiracy of sorts may develop between the agents. In the
corporate world, management is often responsible for selecting their
monitors—the outside or “independent” directors. This inevitably raises
concerns about informal collusion. In a general sense, such collusion re-
sults from the fact that similarly situated agents have more frequent con-
tact with each other than principals and agents do. To the extent that
agents expect to have repeat dealings with one another, this may well af-
fect their behavior—sometimes in ways that may benefit the principal,
but other times in ways that do not.

BONDING

Principal-agent differences can also be dampened by requiring the agent
to post a bond, usually in the form of money, at the start of the agency
relationship, which he must forfeit if he acts in a way that conflicts with
the principal’s interests. In the construction industry, a contractor may
post a bond underwritten by an insurance company that can be used to
complete the job for the owner if the contractor goes broke during the
project. Pensions are sometimes considered such a bond: throughout
their careers employees are induced to act in their employers’ best inter-
ests for fear of losing their pension’s large financial rewards. Similarly,
compensation that is above market rates can be considered a form of
principal-agent bond: if an employee is found acting contrary to the em-
ployer’s interests and is fired, he forfeits the market surplus that he has
enjoyed up to that point.

An agent’s concern for her reputation can also serve as a bond to pro-
tect her principal.* Even if Betty has an economic incentive not to spend
extra time working for a sale price above $250,000, and even if she
knows that Sam cannot effectively monitor her shirking, Betty might
still work diligently in order to keep her professional reputation intact.
Real estate agents often acquire clients through word of mouth. Without
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recommendations from previous clients like Sam, Betty is unlikely to
succeed in her business.

While in some circumstances the principal may be able to affect
the agent’s reputation, this is generally an imperfect solution to agency
problems.® It may be difficult to observe or verify that a particular out-
come—success or failure—is attributable to the agent’s actions.

In addition, principals can exploit agents as well as the other way
around. For example, a homeowner might use an agent to acquire valu-
able information about the home’s expected value, and even to begin
testing the house on the market, but then exclude some friend or ac-
quaintance from the agency contract and subsequently sell the house di-
rectly to this third party. By doing so, the buyer and seller could share in
the savings of the agent’s fee, while the agent would be left uncompen-
sated for her efforts.

For our purposes, one major lesson emerges: although these manage-
ment mechanisms can reduce principal-agent differences, none of them
eliminates the tension completely, alone or in combination. Our third
tension is inescapable: there are always agency costs. In a particular con-
text, some mechanisms will obviously be better than others. But reputa-
tional markets are never perfect. Monitoring is always costly. And any
compensation scheme creates incentives that can be perverse in some
circums?ances. In a relatively simple transaction such as a real estate sale,
the parties may not find it worthwhile to expend resources writing elab-
ora.te agency contracts. To do so would ):ust further shrink the pie. In ad-
e 1o S conel ot s o v il

gency relationship: in part, agents are value-

creating for their principals becayse they are independent decision-mak-
ers, not puppets.

Principal-Agent Problems in the Legal Context
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can dampen the principal-agent tension when it arises in the context of
a legal negotiation.

INCENTIVES

To tackle incentive problems, lawyers and clients have developed an
array of fee structures—all inevitably flawed. The most common of
these are:

» Contingency fee
* Hourly fee

» Fixed fee

* Mixed fee

+ Salary

Contingency Fee: In this arrangement, the lawyer earns a percentage of
the recovery, if any, that he wins for the client. This structure is most of-
ten used by plaintiffs’ attorneys in tort litigation, and it has the same ad-
vantages and disadvantages as the percentage fee in our real estate exam-
ple. Its chief advantage is that the plaintiff pays nothing unless there is a
recovery. A contingent fee also enables a plaintiff to engage in a lawsuit
that she otherwise might not be able to afford. In essence, the client is
selling the lawyer a third of her lawsuit in exchange for the lawyer’s ser-
vices. It is a reasonably effective way of aligning the parties’ interests, in
that the lawyer has an incentive to win a large recovery for the client.
The incentives are not perfectly aligned, however, because the lawyer is
putting in all the effort and only receiving a fraction of the benefit. The
contingent-fee lawyer may be better off with a quick settlement that
takes little effort rather than a higher recovery that requires substantially
more work. A contingency fee can also allow a client to exploit her attor-
ney. Plaintiffs’ lawyers typically screen their cases carefully because they
are bearing part of the risk of failure.®

Hourly Fee: Under this arrangement, the lawyer is paid by the hour.
This fee structure is most often used by defense counsel in litigation and
by deal-making attorneys. Its advantage is that it motivates the lawyer to
devote the time needed to achieve the best result for the client—particu-

larly when it is not clear from the outset how much time the matter will
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consume. The disadvantage for the client is that it removes any necessary
link between the benefit the lawyer’s work confers on the client and the
amount the client pays. The lawyer may be tempted to do more work in
order to earn more, even if the work is unnecessary. On the other hand,
hourly billing may disadvantage the lawyer in some circumstances. For
example, lawyers may be reluctant to charge on the basis of normal
hourly fees when the lawyer’s special expertise and experience can pro-

duce very substantial economic benefits for a client in a short period of
time.

Fixed Fee: Here, the lawyer earns a specified amount for handling a
particular legal matter. This arrangement gives the lawyer an incentive to
get the work done in as short a time as possible, and it caps costs for the
client. On the other hand, the client may have an incentive to try to ex-
pand the scope of the work covered by the fixed fee.

Mixed Fee: Hybrid fee arrangements are becoming increasingly com-
mon. For example, a client may pay her lawyer a diminished hourly rate
plus a bonus if the lawyer achieves good results. Although a hybrid of
this sort may align incentives reasonably well, it is often difficult to im-
plement. A precise formula for computing the bonus may be hard to es-

tablish in advance, especially where there js no single, easily measurable
benchmark for a good outcome. The parties may simply agree to negoti-
ate the amount of the bonus after the fact, but at tha

. . t point lawyer and
client may have different notions of what more, if any, the lawyer de-
serves. ’
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MONITORING SYSTEMS

The principal-agent tension may be dampened by monitoring the
agent’s activities. This is difficult and expensive in the legal context, with
respect to both inputs and outputs. To know whether a lawyer is acting
solely in his client’s interest, the client must possess enough knowledge
to evaluate the lawyer’s decisions and must be able to observe the law-
yer’s behavior. There may be no easy way for a client to verify informa-
tion about a lawyer’s true work habits, diligence, or timekeeping prac-
tices. Similarly, it may be quite expensive for a client to monitor the
quality of her lawyer’s work, unless the client is herself an attorney. Of-
ten in-house corporate counsel can monitor the activities of outside
counsel, but this is hardly a cost-free solution.

REPUTATIONAL BONDING

To the extent that potential clients have access to accurate information
about an attorney’s reputation, the attorney will have more incentive to
build and maintain a reputation for trustworthiness and hard work. If
an unsatisfied client can go elsewhere in the market for legal services, a
lawyer is more likely to act loyally and diligently to keep that client.

But this constraint is an imperfect one. Once a lawyer-client relation-
ship has been established, it is often very costly for the client to leave one
lawyer and start a new relationship with another. In the middle of a law-
suit or a complicated transaction, for example, a new lawyer would have
to invest a great deal of time to learn what the old lawyer already knows
about the matter. Because the client will typically have to pay to educate
his new lawyer, these extra costs of switching lawyers midstream mean
the market cannot completely constrain opportunism. For this market
constraint to operate most effectively, moreover, clients must be able to
evaluate the performance of their lawyers, which, as noted above, is no
simple matter.

To the extent that a lawyer and client expect their relationship to ex-
tend over time, each is less likely to act opportunistically in the present.
If the shadow of the future is long, the risk of losing future business may
deter present disloyalty. In the corporate world today, however, steady
long-term relationships with outside counsel are becoming the excep-
tion, not the rule. Rather than long-term retainers, clients increasingly
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hire lawyers for a single transaction or for a particular lawsuit.” In such
short-term one-shot relationships, each side may be more tempted to try
to exploit the other.

PROFESSIONAL NORMS

Law is a regulated profession. Explicit and formal professional norms—
some aspirational and some that carry the force of law—influence law-
yers’ actions, as do more informal and implicit norms of behavior that
exist within communities of attorneys. Lawyers swear oaths upon
admittance to the bar, and they are bound by their state’s rules of pro-
fessional conduct. We believe that most lawyers take their ethical obliga-
tions seriously and want to see themselves as loyal agents. This con-
straint, however, is obviously less than perfect. The profession’s norms
afford great leeway for lawyers who wish to abuse the rules.

Tort law provides an additional constraint on lawyers’ behavior. In
general, an attorney is liable for negligence in the handling of a client’s
negotiations if she fails to exercise the ordinary skill and knowledge ex-
pected of attorneys who work in her field * This requires communicating
offers and counteroffers to one’s client, advising one’s client on well-es-

tablished legal principles that may affect the client’s decision to settle,
and explaining to one’s client how a settlem
and obligations.® Although there are relativ
related malpractice cases,
be liable if he mistakenly r

ent might affect future rights
. ely few reported negotiation-
In some but not all jurisdictions a lawyer may

ecommends settlement on the basis of an erro-

neous assessment of the settlement’s value,”® or if the lawyer showed
poor professional judgment by engaging . .
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of these constraints can help dampen principal-agent tensions in the
however. Ultimately, as we discuss in Part
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be acknowledged and managed explicitly; that principals and agents use
the concept of comparative advantage to structure their roles and re-
sponsibilities; and that they aim to form a partnership based on recipro-
cal candor and respect. In Chapter 7 we discuss in some detail how this
can best be done in the lawyer-client context. Here, we outline our gen-
eral advice.

CREATE A COLLABORATIVE RELATIONSHIP THAT

MINIMIZES AGENCY COSTS

The principal-agent tension should be acknowledged, not avoided, and
treated as a shared problem. Fees and monitoring should be addressed
explicitly, not left lurking under the table. Discuss these issues. Rather
than have the principal worry silently about the agent’s choices and be-
havior, principals and agents should search together for ways to reassure
the principal without overly burdening the agent. In our experience,
openness and candor build trust.

The goal should be to find fee arrangements and monitoring mecha-
nisms that are thoughtfully tailored to a given context. One size does not
fit all. If a principal wants an agent exhaustively to research an issue
where a lot is at stake, compensation by the hour may create a better in-
centive than a fixed fee. On the other hand, if a principal is worried
about controlling costs and thinks she is in a position to monitor quality
effectively, a fixed fee may be better. Consider the incentive effects of dif-
ferent fee arrangements and the feasibility of monitoring either the
agent’s inputs (such as time) or the volume and quality of outputs. Simi-
larly, to what extent can reputation constrain opportunism? Perfec-
tion may not be possible, but some agency relationships are better than
others.

CONSIDER COMPARATIVE ADVANTAGE AND STRATEGY IN
ALLOCATING ROLES

A principal and agent may allocate negotiation roles in a variety of ways.
At one extreme, the principal may do all the negotiating herself, using
the agent as a coach and consultant behind the scenes. At the other ex-
treme, the agent alone may be at the bargaining table and may not even
disclose the principal’s identity to the other side. There are many options
in between. In some negotiations, the principals and agents are all at the
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table together. In others, the principals may negotiate broad deal points,
leaving the agents to negotiate the detailed documents that implement
the deal.

Sometimes conventions influence who is at the table and how roles
are allocated. In residential real estate transactions, offers are generally
presented to the seller’s agent, who then transmits them to the seller,
Buyer and seller may have very little direct contact until the closing,
Similarly, sports agents often deal with team representatives without
their clients at the table. In litigation, clients typically act through their
lawyers, and professional standards prohibit a lawyer from contacting an
adverse party, for example, unless counsel is also present.

Principals and agents obviously should take such conventions into ac-
count, but they also must consider comparative advantage and may even
want to challenge assumptions about who should be at the table. Once
again, one size hardly fits all. The preferences, skills, knowledge, and re-
sources of the principal and agent must be considered. What is the agent
particularly good at? What about the principal? Who has more informa-
tiqn that will be relevant to the upcoming negotiation? Who is more
:c»kxlled at negotiating? Who has more time or desire to engage in the var-
tous tasks'needefl to prepare for the negotiation? By thinking carefully
about their relationship and about what each can bring to the table, a

pr_incipal and agent can structure their roles so that each does those
things for which he is Particularly suited.

Strategic implications must also b
sends to the table can depend on,
sends. If your side brings a lawyer,
one, too. Indeed, hiring an agent
agent has a reputation for being a
than if an agent js known to be 3
may wish to discuss with the other

€ taken into account. Who your side
and influence, who the other side
the other side is more likely to bring
can often be a strategic signal. If an
warrior, the message is very different
collaborative deal-maker.”* Your side
side who should be at the table and
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rized to share with the other side? If a principal is fearful that his agent
will disclose too much, this worry can inhibit the principal from sharing
necessary information with his agent. On the other hand, by sending
only the agent to the bargaining table, a principal may be able to avoid
having to answer awkward questions that might be posed by the other
side.

The most salient question is whether the agent has the authority
within a particular range to settle a dispute or make a deal. This is an
important issue for principals and agents to discuss in allocating roles.
Too often, however, an agent will simply ask the principal for her bottom
line or reservation value to make clear just how far the agent can go.
This can be a mistake for several reasons.

First, as Roger Fisher and Wayne Davis have pointed out, whenever
there are multiple issues in a negotiation, “there is no one ‘bottom line.
The minimum figure acceptable on one issue, such as price, will depend
on what is proposed on other issues, such as credit, interest rate, closing
dates, warranties, and restrictions.”* By oversimplifying the principal’s
interests, an agent may leave himself with much less room to search for
trades that create value, and he may reinforce the notion that negotia-
tion is purely distributive. :

Second, if an agent merely asks for his principal’s bottom line, the
principal has an incentive to manipulate the agent by exaggerating the
reservation value in order to encourage the agent to work harder. The
principal may fear disclosing her true reservation value, expecting that
the agent may treat as a goal what the principal sees as a minimally suf-
ficient point of indifference. Or, the principal may simply exaggerate to
set high aspirations for the agent.

Finally, in some circumstances, the principal cannot—if unassisted—
evaluate her best alternative. In a legal dispute, for example, the best al-
ternative to a negotiated settlement will typically be to pursue litigation.
But without a lawyer’s help, most clients cannot make reasonably in-
formed judgments as to whether a proposed settlement is reasonable in
light of the opportunities and risks of litigation.

Rather than ask for the principal’s bottom line, the more appropriate,
and subtle, question is how the agent’s authority should be adjusted dur-
ing the course of a negotiation. Paradoxically, limiting the authority of
agents may facilitate brainstorming and the development of creative
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solutions because neither agent has power to bind. At the outset of a ne-
gotiation, it may be best for the agent to have no authority to makea
binding commitment on substantive issues but instead to have a broad

mandate to design a negotiation process, discuss interests, and generate
options.™

CONSIDER THE INCENTIVES CREATED BY AGENCY RELATIONSHIPS

ON THE OTHER SIDE

In addition to thinking through principal-agent issues on your side, you
should consider the relationships on the other side as well. Do not na-
ively assume that the other side is a “unified actor” with a single set of
interests. What are the agent’s incentives? A broker or a sales agent may
get paid only if the deal goes through. A contingent-fee lawyer who is
very pressed for time because of other commitments may be eager to
settle. An executive on the other side may either support or oppose a
merger, depending on how his career will be affected. In crafting propos-
als, it is not enough to consider only the interests of the principal on the

other side. The agent’s incentives and interests should be taken into ac-
count as well.

BEWARE OF THE TACTICAL USE OF AGENTS

Th.e agency .relationship can be used to implement a variety of hard-bar-
gamning tactics. An agent can play the bad cop to his client’s good cop, of
vice versa. Ambiguities about authority can be exploited to take two
bites at the apple: an agent at the table might extract a final concession

from you in order to strike a deal _
. » only to report t his
principal demands more—he reg]| Y port subsequently tha

) y had no authority to commit. A
roblem- '
Ic)Ie ll)cl)eﬁel f;Ol\flng negotiator must be able to recognize these tactics and
abI(Jth rOectlve counterm.easures. Naming their game and being explicit
process and authority can help, as we suggest in Chapter 8.

CONCLUSION
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introduction of agents—and the system of relationships it generates—
may be either a blessing or a burden with respect to the management of
the first two tensions.

Consider the tension between empathy and assertiveness. An agent
may compensate for his principal’s more limited repertoire of commu-
nication and interpersonal skills. For example, an agent may help his
principal better understand the perspective, interests, and needs of the
other side. At the table, an agent may be better able than his principal to
demonstrate understanding of the other side and to assert effectively. In
circumstances where the principals have difficulty communicating with
one another, a pair of agents can construct a bridge between them.

But none of this automatically follows from the introduction of
agents. Communications between the two sides may become more
twisted, not less, as additional players enter a negotiation. If the princi-
pals receive all of their information about what’s going on across the ta-
ble through their agents, a manipulative agent can seriously distort his
principal’s perceptions and decision-making. Rather than helping his
principal demonstrate understanding of the other side, an agent can
inflame conflict and demonize. Rather than serve as a bridge, a damaged
relationship between the two agents can itself become a barrier.

The same is true of the tension between creating and distributing
value. As a counselor, an agent can help a principal better understand
and prioritize his interests. An agent’s knowledge, skill, and contacts may
help the principal in assessing and improving his BATNA. And an agent
may be able to broaden the set of options under consideration. At the ta-
ble, the agent may be more able constructively to lead the way. Agents
help create a negotiation process that manages the distributive aspects of
negotiation without inhibiting value creation. Even in the face of hard-
bargaining tactics, a skilled agent may be able to change the game to
problem-solving.

But bargaining through agents can destroy value if their involvement
leads to escalating transaction costs and distributive stalemate. An agent
may be a specialist in hard-bargaining tactics—a mercenary for hire. A
real danger is that agents will merely increase costs, delay negotiations,

and exacerbate tensions.
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